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MIDWEST CITY COUNCIL
AGENDA FOR
January 28, 2020

The 6:00 PM meetings will be shown live on Channel 20 and streamed live on the
City of Midwest City’s YouTube channel: Bit.ly/youtubemwec.

The recorded video will be available on the City’s YouTube channel: Bit.ly/youtubemwc and
the City’s website: www.midwestcityok.org within 48 hours.

The meeting minutes and video can be found on the City’s website in the Agenda Center:
https://midwestcityok.org/AgendaCenter.

To make a special assistance request, call 739-1213 or email bbundy@midwestcityok.org no
less than 24 hours prior to the start of a meeting. If special assistance is needed during a
meeting, call 739-1388.

The Council will go directly into the City meetings down in the Council Chambers of City Hall
at 6:00 PM. However, they will informally gather at or after 5:00 PM in the second floor
conference room for dinner, but no City Council business will be discussed or acted upon and
the room will be open to the public. Meals will only be provided to the City Council and staff.
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CITY OF MIDWEST CITY COUNCIL AGENDA
City Hall - Midwest City Council Chambers, 100 N. Midwest Boulevard

January 28, 2020 — 6:00 PM

CALL TO ORDER.

OPENING BUSINESS.

e Invocation by Assistant City Manager Vaughn Sullivan

e Pledge of Allegiance by Midwest City High School Jr. ROTC Cadets Baquera,
Tamonte, and Moore

e Community-related announcements and comments

CONSENT AGENDA. These items are placed on the Consent Agenda so the Council, by unanimous
consent, can approve routine agenda items by one motion. If any item proposed does not meet with the
approval of all Council, or members of the audience wish to discuss an item, it will be removed and heard in
a regular order.

1. Discussion and consideration of approving the minutes of the January 9, 2020 special
meeting and the January 14, 2020 regular meeting. (City Clerk - S. Hancock)

|2

Discussion and consideration of accepting the City Manager's Report for the month of
December, 2019. (Finance - C. Barron)

=

Discussion and consideration of supplemental budget adjustments to the following
funds for FY 2019-2020, decrease. 2018 GO Bonds Proprietary (271), expenses/John
Conrad Reg. Golf (47) -$73,521. (Finance - C. Barron)

=

Discussion and consideration of approving Amendment No. 2 to the Agreement for
Professional Engineering Services with Freese and Nichols Incorporated, in an amount
of $4,050.00, for modifying the plans for SCIP Recreational Trail Phase 2 prior to re-
bidding the undercrossing work. (Community Development - B. Bundy)

[

Discussion and consideration of entering into and approving an Agreement for
Professional Services with Travis Bellman Home and Trail to design and build trails
for SCIP Recreational Trail Phase 2. (Community Development - B. Bundy)

[

Discussion and consideration of accepting maintenance bonds from Mid South
Contracting, LLC in the amount of $6,896.40 for the water line improvements at 5901
SE 15th St. (Public Works - P. Menefee)

[

Discussion and consideration of accepting maintenance bonds from Holland Backhoe,
Inc. in the amount of $4,568.00 for waterline improvements installed in conjunction
with Tuscany Ridge Phase II Subdivision. (Public Works - P. Menefee)

g

Discussion and consideration of awarding a contract for construction management to
MacHill Construction, Inc., associated with the renovation of Reed Baseball Complex
in the amount of 7% of actual construction costs for construction management services
and pre-construction services, and in the amount of 5% of actual construction costs for
general conditions. (City Manager - V. Sullivan)



January 28, 2020 City Council Agenda 2
Consent Agenda continued.

9. Discussion and consideration of 1) appointing Charlie Hartley to the Parkland Review
Committee as Builders Advisory Board’s appointment to fill the unexpired term of
Todd Isaac, and 2) to reappoint Charlie Hartley to the Parkland Review Committee for
an additional 3 year term. (Community Development - B. Harless)

10. Discussion and consideration of declaring 41 sets of Self Contained Breathing
Apparatus (SCBA), 7 hazmat SCBA, 89 masks, 68 cylinders, and 31 bottles, as surplus
and authorizing disposal by public auction, sealed bid or other means as necessary.
(Fire - B. Norton)

D. DISCUSSION ITEMS.

1. (PC -2037) Public hearing with discussion and consideration of approval of a resolution
for a Special Use Permit to allow the use of Eating Establishment: Sit-Down, Alcoholic
Beverages Permitted in the C-3, Community Commercial district, for the property
described as a part of the NE/4 of Section 4 TI1N, R2W, located at 307 S. Air Depot
Blvd. (Community Development - B. Harless)

2. (PC —2038) Public hearing with discussion and consideration of a request to rename the
street Dik-Dik to Oryx. (Community Development - B. Harless)

3. Discussion and Consideration of accepting an update regarding ongoing OG&E Street
Lighting maintenance. (PWA — P. Streets)

4. Discussion and consideration of a quarterly update on the progress of the execution of
the General Obligation Bond (the Bond) projects. (City Manager - V. Sullivan)

5. Discussion and consideration of accepting the monthly report on the City of Midwest

City Employees' Health Benefits Plan by the City Manager and action as deemed
necessary by the Council to maintain the plan. (Human Resources - T. Bradley)

6. Discussion and consideration of accepting the financial audit of the City of Midwest
City as of and for the year ended June 30, 2019. (Finance - C. Barron)

E. NEW BUSINESS/PUBLIC DISCUSSION. The purpose of the "Public Discussion Section" of the
Agenda is for members of the public to speak to the City Council on any Subject not scheduled on the Regular
Agenda. The Council shall make no decision or take any action, except to direct the City Manager to take
action, or to schedule the matter for discussion at a later date. Pursuant to the Oklahoma Open Meeting Act,
the Council will not engage in any discussion on the matter until that matter has been placed on an agenda for
discussion. THOSE ADDRESSING THE COUNCIL ARE REQUESTED TO STATE THEIR NAME AND
ADDRESS PRIOR TO SPEAKING TO THE COUNCIL.

F.  EXECUTIVE SESSION.

1. Discussion and consideration of 1) entering into executive session as allowed under 25
0.S., § 307(B)(4) to discuss pending claims or actions where public body, at the advice
of its attorney, determines that disclosure will seriously impair the ability of the public
body to process the claims or conduct pending litigation or proceedings in the public

interest; and 2) in open session authorizing the City Manager to proceed as discussed in
executive session. (City Attorney - H. Poole)



January 28, 2020 City Council Agenda
Executive Session continued.

2. Discussion and consideration of entering into executive session as allowed under 25
0.S., § 307(B)(3) to discuss the purchase or appraisal of real property; and 2) in open
session authorizing the City Manager to proceed as discussed in executive session.
(City Manager - T. Lyon)

G. FURTHER INFORMATION.

1. Minutes of the January 7, 2020 Planning Commission meeting. (Community
Development - B. Harless)

2. Review of the December 2019 Building Report. (Community Development—B.
Harless)

H. ADJOURNMENT.
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Notice for this Special Midwest City Council meeting was filed with the City Clerk of Midwest City at
least 48 hours prior to the meeting. Public notice of this agenda was accessible at least 24 hours before
this meeting at City Hall and on the Midwest City website (www.midwestcityokorg).

Special Midwest City Council Minutes
January 9, 2020 - 6:30 PM

This special meeting was held at the Midwest City Community Center in the Bomber room located
at 200 N. Midwest Blvd., Midwest City, County of Oklahoma, State of Oklahoma.

*Mayor Matt Dukes called the meeting to order at 6:37 PM with the following Councilmembers
present: **Susan Eads, ***Espafiiola Bowen, Sean Reed, ****Christine Allen, and Jeff Moore with City
Clerk Sara Hancock, City Attorney Heather Poole, and City Manager Tim Lyon. Absent:
Councilmember Pat Byrne.

*Councilmember Allen arrived at 6:43 PM.

NEW BUSINESS/PUBLIC.

1. Notice of a public meeting regarding the New Micro Community “The Bellom” with a presentation
by Jeff Johnson and open to Councilmembers, City Staff, and public.

Jeff Johnson presented information regarding the Bellom Project and the following people spoke:

Richard Layman, 509 E. Rickenbaker
Alice Copenhaver, 207 E. Atkinson Dr.
Kim McNew, 204 E. Jacobs

Richard Dekat, 208 Atkinson

Ron Masoner, 224 E. Kittyhawk
Valenica Howard, 604 E. Rickenbaker

Molly Morrell, 313 E. Kittyhawk
Benjamin Carter, 208 E. Jacob
Bonnie Allen, 604 E. Rickenbaker
Susan Eads, 226 E. Kittyhawk

Cindy Mikeman, 12200 Jaycie Circle

*Councilmember Eads left the meeting at 6:57 PM and returned at 7:27 PM. She also left the meeting at
7:33 PM and returned at 7:34 PM.

*Mayor Dukes left the meeting at 7:19 PM and returned at 7:27 PM.

*Councilmember Bowen left the meeting at 7:21 PM and returned at 7:21 PM.

ADJOURNMENT. There being no further business, Mayor Dukes adjourned the meeting at 8:17 PM.

ATTEST:

MATTHEW D. DUKES II, Mayor

SARA HANCOCK, City Clerk



Notice for the Midwest City Council meetings was filed for the calendar year with the City Clerk of
Midwest City. Public notice of this agenda was accessible at least 24 hours before this meeting at City
Hall and on the Midwest City website (www.midwestcityokorg).

Midwest City Council Minutes

January 14, 2020 — 6:00 PM

This meeting was held in the Midwest City Council Chambers at City Hall, 100 N. Midwest
Boulevard, Midwest City, County of Oklahoma, State of Oklahoma. Mayor Matt Dukes called
the meeting to order at 6:04 PM with the following members present: Councilmembers *Susan
Eads, Pat Byrne, Espaiiiola Bowen, Sean Reed, and Christine Allen with City Clerk Sara
Hancock, City Attorney Heather Poole, and City Manager Tim Lyon. Absent: Jeff Moore.

OPENING BUSINESS. The invocation was given by Assistant City Manager Vaughn Sullivan,
followed by the Pledge of Allegiance led by Carl Albert High School Jr. ROTC Cadets Johnson,
Cadet, and Parker. Council and Staff made community-related announcements. The Mayor read a
proclamation honoring the 25" Anniversary of the Bombing.

CONSENT AGENDA. Byrne made a motion to approve the consent agenda, as submitted
except items 5 and 6, seconded by Reed. Voting aye: Byrne, Bowen, Reed, Allen, and Mayor
Dukes. Nay: none. Absent: Eads and Moore. Motion carried.

1. Discussion and consideration of approving the minutes of the regular December 10, 2019
meeting.

2. Discussion and consideration of supplemental budget adjustments to the following funds for
FY 2019-2020, increase. Grants (143), revenue/Intergovernmental (21) $20,000;
expenses/Transfers Out (21) 20,000. Emergency Operations (70), revenue/Transfers In (00)
$20,000. Street Tax (65), expenses/Parks & Rec/Trails & Sidewalks (06) $30,000. Police
(20), revenue/Police Department (62) $14,913; expenses/Police Department (62) $14,913.

3. Discussion and consideration of accepting the City Manager's Report for the month of
November, 2019.

4. Discussion and consideration of accepting the monthly report on the City of Midwest City
Employees' Health Benefits Plan by the City Manager and action as deemed necessary by the
Council to maintain the plan.

5. Discussion and consideration of approving the Master Consulting Services Agreement,
Business Associate Agreement, and Statement of Work to the Master Agreement with
American Fidelity Administrative Services, LLC, regarding Patient Protection and
Affordable Care Act (ACA) Compliance: Time and Eligibility Tracking and Employer
Reporting. No action was taken.

6. Discussion and consideration of approving a resolution declaring and dedicating the
Midwest City 2020 Veterans Day Parade to the Vietnam Veterans. Allen made a motion
to approve Resolution 2020-02, as submitted, seconded by Byrne. Voting aye: Byrne,
Bowen, Reed, Allen, and Mayor Dukes. Nay: none. Absent: Eads and Moore. Motion
carried.



January 14, 2020 City Council Meeting Minutes

Consent Agenda continued.

7.

10.

1.

12.

13.

14.

Discussion and consideration of the acceptance of and making a matter of record Permit No.
WL000055190732 from the State Department of Environmental Quality for the Polyfilms
Water Line Extension, 1910 N Sooner Road, Midwest City, Oklahoma.

Discussion and consideration of entering into and approving an Agreement for Professional
Services with Cedar Creek Consultants, Inc. in the amount of $42,500.00 to provide Civil
and Survey Services to reconstruct Key Boulevard and small portions of E Douglas Drive
and N Marshall Drive.

Discussion and consideration of approval of change order #2 amending the funding
agreement for Federal-Aid Project Number STP-155E(919)EH, State Job Number
28817(04), with the Oklahoma Department of Transportation for the construction of the Mid-
America Trail, in the amount of $16,242.63.

Discussion and consideration of rejecting the previously awarded bid for the SCIP Phase 2 —
N.E. 23rd Street Trail construction project which was awarded at the regular City Council
meeting, November 26th, 2019.

Discussion and consideration of (1) entering into a Memorandum of Understanding with the
Cities of Oklahoma City, Edmond, Del City and Oklahoma County to participate with those
governmental entities in the 2019 Edward Byrne Memorial Justice Assistance Grant Program
Award; (2) agreeing to abide by the special conditions set forth within the grant language if
approved; and (3) authorizing the Mayor and/or City Manager to execute such documents
and enter into such agreements as are necessary or appropriate to carry out the objectives of
the grant.

Discussion and consideration of re-appointing Casey Hurt to the Midwest City Park and
Recreation Board for a three-year term ending January 15, 2023.

Discussion and consideration of reappointing John Manning to the Midwest City Park and
Recreation Board for a three-year term ending on January 15, 2023.

Discussion and consideration of 1) declaring various computer equipment obsolete items of
city property on the attached list surplus; and 2) authorizing their disposal by public auction,
sealed bid, or other means as necessary.

DISCUSSION ITEMS.

1.

(PC-2028) Public hearing with discussion and consideration of an ordinance to
redistrict from A-1, Agriculture to R-6, Single Family Detached Residential, for the
property described as a part of the NE/4 of Section 8, T11N, R1W, and addressed as a
part of 2101 S. Anderson Road. Mason Schwartz, the attorney for the applicant, spoke
with the Council. After discussion, Reed made a motion to approve the Ordinance 3400, as
submitted, seconded by Byrne. Voting aye: Byrne, Bowen, Reed, Allen, and Mayor Dukes.
Nay: none. Absent: Eads and Moore. Motion carried.



January 14, 2020 City Council Meeting Minutes 3
Discussion Items continued.

* Councilmember Eads arrived at 6:34 PM.

2

(PC —-2033) Public hearing with discussion and consideration of approval of a resolution
for a Special Use Permit to allow the use of a Wind Energy Conversion System in the C-
3, Community Commercial and HOS, Hospitality district, for the property described as
a part of the SW/4 of Section 9 T11N, R2W, located at 6201 Tinker Diagonal. Staff and
Rose State College representatives, William Jones and Lara Bernhart addressed the Council;
after which, Reed made a motion to approve Resolution 2020-01, as submitted, seconded by
Byrne. Voting aye: Eads, Byrne, Reed, Allen, and Mayor Dukes. Nay: none. Absent: Moore.
Motion carried.

(PC - 2034) Discussion and consideration of approval of the proposed final plat of
Tuscany Ridge Section II, described as a part of the NW/4 of Section 9, T11N, R1W, of
the Indian Meridian, Midwest City, OK. Byrne made a motion to approve the final plat, as
submitted, seconded by Reed. Voting aye: Eads, Byrne, Reed, Allen, and Mayor Dukes. Nay:
none. Absent: Moore. Motion carried.

(PC-2035) Discussion and consideration of approval of the Animal Shelter Final Plat for
the properties described as a part of the SW/4 of Section 35, T12N, R2W, addressed as
8485 E. Reno, 2901 Woodside Drive and 2905 Woodside Drive. Bowen made a motion to
approve the final plat, as submitted, seconded by Eads. Voting aye: Eads, Byrne, Reed,
Allen, and Mayor Dukes. Nay: none. Absent: Moore. Motion carried.

(PC -2036) Discussion and consideration of approval of the Preliminary Plat of the
Soldier Creek Industrial Park (SCIP), described as a part of the NE/4 of Section 27, T-
12-N, R-2-W, located at 7900 NE 23RD Street. After Council discussion, Allen made a
motion to approve the plat, as submitted, seconded by Bowen. Voting aye: Eads, Byrme,
Reed, Allen, and Mayor Dukes. Nay: none. Absent: Moore. Motion carried.

Discussion and consideration of accepting a report regarding the pilot study for
Indirect Potable Reuse (IPR) by the City of Norman. After Council discussion, Byrne
made a motion to approve the report, as submitted, seconded by Eads. Voting aye: Eads,
Byrne, Reed, Allen, and Mayor Dukes. Nay: none. Absent: Moore. Motion carried.

NEW BUSINESS/PUBLIC DISCUSSION.

There was no new business or public discussion.

EXECUTIVE SESSION.

1.

Discussion and consideration of 1) entering into executive session as allowed under 25
0.S. § 307 (B)(1), to discuss the employment, hiring, appointment, promotion,
demotion, disciplining or resignation of the City Manager; and 2) in open session,
taking action as appropriate based on the discussion in executive session.



January 14, 2020 City Council Meeting Minutes
Executive Session continued.

At 6:54 PM, Eads made a motion to go into executive session, seconded by Allen. Voting aye:
Eads, Byrne, Reed, Allen, and Mayor Dukes. Nay: none. Absent: Moore. Motion carried.

At 6:58 PM, Allen made a motion to return to open session and take action as discussed in
executive session, seconded by Bowen. Voting aye: Eads, Byrne, Reed, Allen, and Mayor

Dukes. Nay: none. Absent: Moore. Motion carried.

ADJOURNMENT. Mayor Dukes adjourned the meeting at 6:58 PM.

ATTEST:

MATTHEW D. DUKES II, Mayor

SARA HANCOCK, City Clerk
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Office: 405-739-1245
www.midwestcityok.org

TO: Honorable Mayor and City Council
FROM: Christy Barron, City Treasurer/Finance Director
DATE: January 28, 2020

SUBJECT: Discussion and consideration of accepting the City Manager's Report for the
month of December, 2019.

The funds in December that experienced a significant change in fund balance from the
November report are as follows:

Hotel/Conference Center (195) had an operational loss of $74,426 in December.
Golf (197) had an operational loss of $38,852 in December.

Sooner Rose TIF (352) decreased due to the payment for:
Debt service <$569,990>

MWC Hospital Authority (425) activities for December:
Compounded Principal (9010) — int. & realized gain on investment $1,626,896

— unrealized gain on investment $288,917
Discretionary (9050) — int. & realized gain on investment $377,767
— unrealized gain on investment $67,087
— transfer to Fund 353 <$1,678,654>
In Lieu of/ ROR/ Misc. (9060) — in lieu of tax $1,081,431

This item is at Council’s discretion.

Christy Barron
Finance Director




City of Midwest City
Financial Summary by Fund
for Period Ending December, 2019
(Unaudited)

Fund Fu_nd_ Assets Liabilities 6/30/2019 Fund Revenues Expenditures Gain or (Loss) Fund Balance
Number Description Balance
9 GENERAL GOVERNMENT SALES TAX 3,283,195 - 3,183,251 1,281,265 (1,181,320) 99,945 3,283,195
10 GENERAL 6,366,540 (156,212) 5,995,765 19,270,847 (19,056,285) 214,563 6,210,328
11 CAPITAL OUTLAY RESERVE 883,791 - 933,143 9213 (58,565) (49,352) 883,791
13 STREET AND ALLEY FUND 1,464,292 - 1,266,863 286,822 (89,393) 197,429 1,464,292
14 TECHNOLOGY FUND 142,922 - 164,040 206,920 (228,038) (21,118) 142,922
15 STREET LIGHT FEE 1,922,455 - 1,630,191 311,723 (19,459) 292,264 1,922,455
16 REIMBURSED PROJECTS 931,788 - 874,019 118,173 (60,405) 57,768 931,788
17 29TH & DOUGLAS PROPERTY 5,500,286 - 5,500,283 3 - 3 5,500,286
20 MWC POLICE DEPARTMENT 5,174,857 - 4,188,477 8,078,090 (7,091,710) 986,380 5,174,857
21 POLICE CAPITALIZATION 636,535 - 491,782 433,855 (289,102) 144,753 636,535
25 JUVENILE FUND 14,885 - 30,214 207153 (43,083) (15,329) 14,885
30 POLICE STATE SEIZURES 72,486 - 72,631 1,978 (2,123) (145) 72,486
31 SPECIAL POLICE PROJECTS 96,784 = 78,652 30,477 (12,345) 18,132 96,784
33 POLICE FEDERAL PROJECTS 51,062 - 61,341 296 (10,575) (10,279) 51,062
34 POLICE LAB FEE FUND 23,052 - 21,650 5,469 (4,067) 1,402 23,052
35 EMPLOYEE ACTIVITY FUND 21,911 - 20,232 10,399 (8,720) 1,679 21,911
36 JAIL 145,780 - 151Mi35 287592 (33,947) (5,356) 145,780
37 POLICE IMPOUND FEE 134,293 - 156,316 25,633 (47,656) (22,023) 134,293
40 MWC FIRE DEPARTMENT 3,343,451 (4) 2,803,249 6,232,968 (5,692,769) 540,199 3,343,447
41 FIRE CAPITALIZATION 1,056,370 - 877,748 306,817 (128,195) 178,622 1,056,370
45 MWC WELCOME CENTER 367,598 (447) 357,883 140,650 (131,382) 9,268 367,151
46 CONV / VISITORS BUREAU 234,360 - 200,919 200,524 (167,083) 33,441 234,360
50 DRAINAGE TAX FUND = = = - - - -
60 CAPITAL DRAINAGE IMP 564,801 - 569,922 235,829 (240,949) (5,121) 564,801
61 STORM WATER QUALITY 970,212 - 878,476 392,407 (300,671) 91,736 970,212
65 STREET TAX FUND 1,628,755 - 1,519,081 245,156 (135,481) 109,675 1,628,755
70 EMERGENCY OPER FUND 135995 - 713,432 282,059 (259,496) 22,563 735,995
75 PUBLIC WORKS ADMIN 487,640 - 351,006 590,942 (454,308) 136,634 487,640
80 INTERSERVICE FUND 508,574 - 462,631 1,409,205 (1,363,263) 45,943 508,574
81 SURPLUS PROPERTY 469,240 (367,638) 97,486 28,168 (24,051) 4,117 101,602
115 ACTIVITY FUND 350,322 (180) 354,596 89,184 (93,638) (4,454) 350,142
123 PARK & RECREATION 583,563 (150) 651,194 292,832 (360,614) (67,782) 583,413
141 COMM. DEV. BLOCK GRANT 26,065 - 6,029 286,235 (266,198) 20,037 26,065
142 GRANTS/HOUSING ACTIVITIES 156,460 - 147,646 91,306 (82,491) 8,815 156,460

143 GRANT FUNDS 100,744 (40,744) 60,000 403,417 (403,417) - 60,000




City of Midwest City
Financial Summary by Fund
for Period Ending December, 2019

(Unaudited)

Fund Fu_nd_ Assets Liabilities 6/30/2019 Fund Revenues Expenditures Gain or (Loss) Fund Balance

Number Description Balance
157 CAPITAL IMPROVEMENTS 2,260,344 - 2,363,534 405,878 (509,068) (103,190) 2,260,344
172 CAP. WATER IMP-WALKER 1,258,980 - 1,022,289 262,595 (25,904) 236,691 1,258,980
178 CONST LOAN PAYMENT REV 2,615,546 (15,358) 3,186,744 410,672 (997,228) (586,556) 2,600,188
184 SEWER BACKUP FUND 83,217 - 82,373 845 - 845 83,217
186 SEWER CONSTRUCTION 4,251,259 (175,000) 3,827,884 744,199 (495,824) 248,374 4,076,259
187 UTILITY SERVICES 549,682 (924) 500,342 612,879 (564,463) 48,417 548,758
188 CAP. SEWER IMP.-STROTH 400,343 - 603,107 212,473 (415,238) (202,765) 400,343
189 UTILITIES CAPITAL OUTLAY 3,364,602 (73,750) 3,044,870 329,962 (83,979) 245,983 3,290,853
190 MWC SANITATION DEPARTMENT 2,621,252 - 2,266,302 3,639,566 (3,284,615) 354,951 2,621,253
191 MWC WATER DEPARTMENT 2,871,088 - 2,412,871 3,547,022 (3,088,805) 458,217 2,871,088
192 MWC SEWER DEPARTMENT 928,659 - 1,063,871 2,866,274 (3,001,486) (135,213) 928,659
93 MWC UTILITIES AUTHORITY 946,291 936,841 9,606 (155) 9,451 946,291
194 DOWNTOWN REDEVELOPMENT 2,333,473 (5,045) 2,316,052 23,741 (11,365) 12,376 2,328,428
195 HOTEL/CONFERENCE CENTER 714,448 (444,582) 278,061 2,467,840 (2,476,035) (8,195) 269,866
196 HOTEL 4% FF&E 1,260,580 - 819,894 617,186 (176,500) 440,686 1,260,580
197 JOHN CONRAD REGIONAL GOLF 118,512 (42,809) 74,131 501,504 (499,933) 1,571 75,702
201 URBAN RENEWAL AUTHORITY 56,301 - 36,197 25,373 (5,268) 20,105 56,301
202 RISK MANAGEMENT 1,165,333 (37) (559531319 438,438 (826,521) (388,083) 1,165,296
204 WORKERS COMP 3,058,183 - 3,019,327 479,151 (440,295) 38,856 3,058,183
220 ANIMALS BEST FRIEND 86,674 - 79,400 10,988 (3,713) 7,275 86,674
225 HOTEL MOTEL FUND = - - 349,565 (349,565) - -
230 CUSTOMER DEPOSITS 1,483,814 (1,483,814) - 15,297 (15,297) - -
235 MUNICIPAL COURT 55,648 (55,648) - 523 (523) - -
240 L & H BENEFITS 1,471,359 (60,105) 2,111,500 4,033,305 (4,733,550) (700,246) 1,411,254
250 CAPITAL IMP REV BOND 16,317,095 (58,748,373) (44,133,137) 7,589,977 (5,888,118) 1,701,858 (42,431,278)
269 2002 G.O. STREET BOND 448,871 - 444318 4,553 - 4,553 448,871
270 2018 ELECTION G.O. BOND 24,852,823 (10,302) 25,642,175 258,389 (1,058,044) (799,654) 24,842,520
271 2018 G.O. BONDS PROPRIETARY 10,796,289 - 10,773,118 110,151 (86,980) 23,171 10,796,290
310 DISASTER RELIEF 1,325,844 (146,501) 1,233,976 143,937 (198,572) (54,634) 1,179,342
340 REVENUE BOND SINKING FUND - - - 2,934,577 (2,934,577) - -
350 G. O. DEBT SERVICES 1,451,515 (37,375) 587,081 847,954 (20,895) 827,059 1,414,140
352 SOONER ROSE TIF 1,863,315 - 6,988,109 207,073 (5,331,867) (5,124,794) 1,863,315
353 ECONOMIC DEV AUTHORITY 53,386,875 (50,964,400) 1,631,682 2,616,067 (1,825,274) 790,792 2,422,475
425-9010 MWC HOSP AUTH-COMP PRINCIPAL 100,096,979 (7,114,982) 88,312,029 6,578,632 (1,908,663) 4,669,969 92,981,998
425-9020 MWC HOSP AUTH-LOAN RESERVE 559,708 (559,708) 2,500,000 22,590 (2,522,590) (2,500,000) -
425-9050 MWC HOSP AUTH-DISCRETIONARY 11,686,161 (11,997) 10,782,311 3,000,609 (2,108,757) 891,853 11,674,164
425-9060 MWC HOSP IN LIEU OF/ROR/MISC 8,787,620 - 6,427,979 22,717,174 (20,357,531) 2,359,643 8,787,622
425-9080 MWC HOSP AUTH GRANTS 482,685 - - 482,685 - 482,685 482,685
TOTAL 304,462,433 (120,516,084) 177,659,893 110,874,456 (104,587,999) 6,286,458 183,946,351
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Where the Spirit Flies High cbarron@midwestcity.org

Office: 405-739-1245
www.midwestcityok.org

TO: Honorable Mayor and City Council
FROM: Christy Barron, City Treasurer/Finance Director
DATE: January 28, 2020

SUBJECT:  Discussion and consideration of supplemental budget adjustments to the following
funds for FY 2019-2020, decrease. 2018 GO Bonds Proprietary (271),
expenses/John Conrad Reg. Golf (47) -$73,521.

This budget supplement decrease is needed to adjust the budget on the golf course renovation
project to reflect bond issuance costs paid in FY 18-19 that were not reduced from project budget
rolled over to FY 19-20 because of timing differences.

Christy Barron
Finance Director



SUPPLEMENTS
January 28, 2020

Fund BUDGET AMENDMENT FORM
2018 GO Bonds Proprietary (271) Fiscal Year 2019-2020

Estimated Revenue Budget Appropriations
Dept Number Department Name Increase Decrease Increase Decrease
a7 John Conrad Reg Golf 73,521
0 0 0 73,521

Explanation:
To reduce budget for golf course renovation by amount of issuance costs allocated to project in FY 19.




CITY of MIDWEST CITY
COMMUNITY DEVELOPMENT DEPARTMENT
ENGINEERING DIVISION

/
\ / Billy Harless, Community Development Director
: Brandon Bundy, P.E., City Engineer

ENGINEERING DIVISION

Brandon Bundy, P.E., City Engineer
CURRENT PLANNING DIVISION

Kelly Gilles, Manager
COMPREHENSIVE PLANNER

Petya Stefanoff, Comprehensive Planner
BUILDING INSPECTION DIVISION
Christine Brakefield, Building Official
GIS DIVISION

Greg Hakman, GIS Coordinator

TO: Honorable Mayor and Council
FROM : Brandon Bundy, P.E., City Engineer
DATE : January 28, 2020

SUBJECT : Discussion and consideration of approving Amendment No. 2 to the
Agreement for Professional Engineering Services with Freese and
Nichols Incorporated, in an amount of $4,050.00, for modifying the
plans for SCIP Recreational Trail Phase 2 prior to re-bidding the

undercrossing work.

City Council approved an agreement on January 8, 2019 with Freese and Nichols Inc.
for the purposes of designing plans to construct an undercrossing under N.E. 23™
Street. The plans were bid in November of 2019 and the low bid was deemed void at
the January 14!, 2020 Council meeting. The work done by Freese and Nichols Inc. will
be to modify the original plan set in efforts of lowering the future bid price. Upon

completion of the plans, the project will be re-bid.

Funding for this project has already been appropriated in Fund 143.

Approval at discretion of Council.

Brandon Bundy E.
City Enginee

Attachment

100 N. Midwest Boulevard e Midwest City, Oklahoma 73110
Engineering Division (405) 739-1220 ¢ FAX (405) 739-1399 « TDD (405) 739-1359

An Equal Opportunity Employer



E. FREESE PROFESSIONAL SERVICES AGREEMENT

2NICHOLS CONTRACT CHANGE AUTHORIZATION — AMENDMENT #2
City of Midwest City FNI PROJECT NO. MDW19119
100 N. Midwest Boulevard CLIENT CONTRACT REFERENCE SCIP Phase 2
Midwest City, Oklahoma 73110 DATE: 1/16/2020

Project Name: 23" Street Trail

Description of Services:

Bid Set Modifications

Modifications will be made to the design/bid documents based on City feedback to include removing the easternmost
driveway and 200 LF of sidewalk to the east. Approximately 100 LF of sidewalk to the west of the removed driveway will
be revised to a bid alternate. Slope wall limits will be reduced to minimize quantity. Electrical plan will be adjusted as
directed by the City.

Plan sheet Revisions

Title Sheet, Summary of Pay Quantity and Notes Sheets, Proposed Typical Sections, Horizontal Control, Removal Plan,
Trail Plan Sheet, Trail Grading Plan and lllumination Plan Sheet.

A new bid set will be created, signed and sealed. The Spec Book will be updated to revise the articulated concrete block

spec, update the bid form based on revisions to plans, and update the notice to bidders. OPCC will be updated based on
received bid tabs and revised quantities.

Amended Deliverables: Digital PDF of the Construction Drawings and Spec Book
Amended Schedule: Revised Documents will be provided within 30 days of the sighed amendment.

Compensation shall be amended as follows: A lump sum amount of Four Thousand, Fifty Dollars.

Current Contract Amount: $42,810.00
Amount of this Amendment: $4,050.00
Revised Total Amount Authorized: $46,860.00

The above described services shall proceed upon execution of this amendment. All other provisions, terms and
conditions of the Professional Services Agreement which are not expressly amended shall remain in full force and

effect.
FREESE AND NICHOLS, INC. CITY OF MIDWEST CITY
BY: M M BY:
- i
BRANDON HUXFORD
Print Name Print Name
TITLE: ASSOCIATE TITLE:
DATE: 1/16/20 DATE:

\\freese.com\fniinc2\Resources\OLCR\M\Midwest City\SCIP Phase 2 - 23rd Street TrailNAmd #2\MDW19119 01 Amd #2.docx
Rev. 4/19



CITY of MIDWEST CITY
COMMUNITY DEVELOPMENT DEPARTMENT
ENGINEERING DIVISION

/
\ Billy Harless, Community Development Director
: Brandon Bundy, P.E., City Engineer

ENGINEERING DIVISION

Brandon Bundy, P.E., City Engineer
CURRENT PLANNING DIVISION

Kelly Gilles, Manager
COMPREHENSIVE PLANNER

Petya Stefanoff, Comprehensive Planner
BUILDING INSPECTION DIVISION
Christine Brakefield, Building Official
GIS DIVISION

Greg Hakman, GIS Coordinator

TO: Honorable Mayor and Council
FROM : Brandon Bundy, P.E., City Engineer
DATE : January 28, 2020

SUBJECT : Discussion and consideration of entering into and approving an
Agreement for Professional Services with Travis Bellman Home and
Trail to design and build trails for SCIP Recreational Trail Phase 2.

The City advertised a request for proposals (RFP) for design/build services of
recreational trails and received two proposals. City staff then looked through the
proposals and selected Travis Bellman Home and Trail based on criteria outlined in the

RFP.

As a reminder, the City received a 2018 Recreational Trail Grant to expand the existing
SCIP Recreational Trail. This agreement will cover the construction of the trail portion
of the project. The remainder of the funds will be used to re-bid the undercrossing

portion and associated improvements.

The funding for this project has already been appropriated in Fund 143.

Staff recommends approval.

Brandon Bundy E.
City Enginee

Attachment

100 N. Midwest Boulevard e Midwest City, Oklahoma 73110
Engineering Division (405) 739-1220 ¢ FAX (405) 739-1399 « TDD (405) 739-1359

An Equal Opportunity Employer



INDEPENDENT CONTRACTOR AGREEMENT

I. The Parties. This Agreement is made between a business entity known as City of Midwest City
with a mailing address of 100 Midwest Blvd., Midwest City, Oklahoma, 73110 (“Client”)

AND

A business entity known as Travis Bellman Home and Trail with a mailing address of 7408
Deerwood Rd., Minocqua, Wisconsin 54548 (“Contractor”).

WHEREAS the Client intends to pay the Contractor for services provided, effective January 28,
2020, under the following terms and conditions:

I1. Services. The Contractor agrees to perform the following: For the construction of aproximately 3
miles of singletrack multi use trail, 36-48 inches wide. A mini excavator will be used to remove the
organic layer. The trail tread will be capped with mineral soil from a borrow pit which will then
naturallized and capped with the organic soil removed from the tread. Roots down to 3/16 removed
and corridor cleared to provide adequate sight lines. Trees and brush to be cut up and removed from
view. Sign posts to be sourced from cedar on site. Tread to be raked smooth and compacted. Trails to
remain closed until project completion.

This project will expand the existing system primarily to the north side of NE 23rd Street.
Approximately 44 acres of land on the east side of Crutcho Creek have been identified for the trail. As
part of the grant but by separate contract, an undercrossing will be constructed under the NE 23rd
Street Crutcho Creek Bridge. Also, the City requests that the “lollipop” on the existing green trail have
an additional trail constructed to eliminate the two-way portion of the trail which is a limitation for
race events. Other sections may be approved for construction or rehab as funds become available.

Cost for trails is charged at a per foot basis as follows:

36-48" wide single track........evvererverrirrerenrerenrenrerenreeennes $2.25/ft
FOTFET PR ORI s coimsmmssnn o5 ssmamsosiassmass snmmsanononsiungus . maavmnges o8 $3.00/ft
IMAD 0N POSL vveerrrererenrirresrenessesressessesessessessesensessensosesees $50.00/sign
Rehabilitation of existing tread..........ccceveevvevererverrirererennes $1.25/4t

Hereinafter known as the “Services”.
IT1. Payment. The Client agrees to pay for the Services performed by the Contractor-

The Contractor agrees to be paid as follows:

The Contractor shall be paid in installment periods by the Client until completion of the Services. If
such payments are for the purpose of materials necessary to complete the Services, the Contractor
shall be required to produce itemized receipts. The project is tax exept and as such no cost shall be
passed ot to the client. Payments shall be made to the Contractor on a monthly basis until the
completion of the Services.

IV. Due Date. The Services provided by the Contractor shall be a one (1) time event and not due on a

specific date but to be completed with a reasonable time-frame in accordance with industry standards.
Page



V. Expenses. The Contractor shall be responsible for all expenses related to providing the Services
under this Agreement. This includes, but is not limited to, supplies, equipment, operating costs,
business costs, employment costs, taxes, Social Security contributions / payments, disability insurance,
unemployment taxes, and any other cost that may or may not be in connection with the Services
provided Contractor.

V1. Independent Contractor Status. The Contractor, under the code of the Internal Revenue
Service (IRS), is an independent contractor and neither the Contractor’s employees or contract
personnel are, or shall be deemed, the Client’s employees.

In its capacity as an independent contractor, Contractor agrees and represents:

Contractor has the right to perform Services for others during the term of this Agreement;
Contractor has the sole right to control and direct the means, manner, and method by which the
Services required by this A greement will be performed. Contractor shall select the routes taken,

starting and ending times, days of work, and order in which the work is performed,;

Contractor has the right to hire assistants as subcontractors or to use employees to provide the services
required under this Agreement.

Neither Contractor, nor the Contractor’s employees or personnel, shall be required to wear any
uniforms provided by the Client;

The Services required by this Agreement shall be performed by the Contractor, Contractor’s
employees or personnel, and the Client will not hire, supervise, or pay assistants to help the

Contractor;

Neither Contractor nor Contractor’s employees or personnel shall receive any training from the Client
in the professional skills necessary to perform the services required by this Agreement; and

Neither the Contractor nor Contractor’s employees or personnel shall be required by the Client to
devote full-time to the performance of the Services required by this Agreement.

VII. Business Licenses, Permits, and Certificates. The Contractor represents and warrants that all
employees and personnel associated shall comply with federal, state, and local laws requiring any
required licenses, permits, and certificates necessary to perform the Services under this Agreement.

VTIL Federal and State Taxes. Under this Agreement, the Client shall not be responsible for:

Withholding FICA, Medicare, Social Security, or any other federal or state withholding taxes from the
Contractor’s payments to employees or personnel or make payments on behalf of the Contractor;

Making federal or state unemployment compensation contributions on the Contractor’s behalf; and

The payment of all taxes incurred related to or while performing the Services under this Agreement,
including all applicable income taxes and, if the Contractor is not a corporation, all applicable self-



employment taxes. Upon demand, the Contractor shall provide the Client with proof that such
payments have been made.

IX. Benefits of Contractor’s Employees. The Contractor understands and agrees that they are solely
responsible and liable for all benefits that are provided to their employees including, but not limited to,
retirement plans, health insurance, vacation time-off, sick pay, personal leave, or any other benefit
provided.

X. Unemployment Compensation. The Contractor shall be solely responsible for the unemployment
compensation payments on behalf of their employees and personnel. The Contractor shall not be
entitled to unemployment compensation in connection with the Services performed under this
Agreement.

X1. Workers’ Compensation. The Contractor shall be responsible for providing all workers’
compensation insurance on behalf of their employees. If the Contractor hires employees to perform
any work under this Agreement, the Contractor agrees to grant workers’ compensation coverage to
the extent required by law. Upon request by the Client, the Contractor must provide certificates
proving workers’ compensation insurance at any time during the performance of the Service.

XTI. Liability Insurance. The Contractor agrees to bear all responsibility for the actions related to
themselves and their employees or personnel under this A greement. In addition, the Contractor agrees
to obtain comprehensive liability insurance coverage in case of bodily injury, personal injury, property
damage, contractual liability, and cross-liability.

There shall be a minimum amount of combined single limit of $1,000,000.00.

XTII. Indemnification. The Contractor shall indemnify and hold the Client harmless from any loss or
liability from performing the Services under this Agreement.

XTIV. Termination of Agreement. This Agreement shall terminate upon completion of the Services
by the Contractor.

In addition, the Client or Contractor may terminate this Agreement, including any obligations stated
hereunder, with reasonable cause by providing written notice of:

A material breach of the other party; or
Any act exposing the other party to liability to others for personal injury or property damage.

XV. Option to Terminate. The Client and Contractor shall with 30 (thirty) days notice.

XVI. Exclusive Agreement. This entire Agreement is between the Client and Contractor.

XVILI. Resolving Disputes. If a dispute arises under this Agreement, any party may take the matter to
a Oklahoma state court.

XVIII. Confidentiality. The Contractor acknowledges that it will be necessary for the Client to

Page



disclose certain confidential and proprietary information to the Contractor in order for the Contractor
to perform their duties under this Agreement. The Contractor acknowledges that disclosure to a third
party or misuse of this proprietary or confidential information would irreparably harm the Client.
Accordingly, the Contractor will not disclose or use, either during or after the term of this Agreement,
any proprietary or confidential information of the Client without the Client's prior written permission
except to the extent necessary to perform services on the Client's behalf.

Proprietary or confidential information includes, but is not limited to:

The written, printed, graphic, or electronically recorded materials furnished by Client for Contractor to
use;

Any written or tangible information stamped “confidential,” “proprietary,” or with a similar legend, or
any information that Client makes reasonable efforts to maintain the secrecy of business or marketing
plans or strategies, customer lists, operating procedures, trade secrets, design formulas, know-how and
processes, computer programs and inventories, discoveries, and improvements of any kind, sales
projections, and pricing information; and

Information belonging to customers and suppliers of the Client about whom the Contractor gained
knowledge as a result of the Contractor's services to the Client.

Upon termination of the Contractor's services to the Client, or at the Client's request, the Contractor
shall deliver to the Client all materials in the Contractor's possession relating to the Client's business.

The Contractor acknowledges that any breach or threatened breach of confidentiality of this
Agreement will result in irreparable harm to the Client for which damages would be an inadequate
remedy. Therefore, the Client shall be entitled to equitable relief, including an injunction, in the event
of such breach or threatened breach of confidentiality. Such equitable relief shall be in addition to
Client's rights and remedies otherwise available at law.

XTIX. Proprietary Information. Proprietary information, under this Agreement, shall include:

The product of all work performed under this Agreement (“Work Product™), including without
limitation all notes, reports, documentation, drawings, computer programs, inventions, creations,
works, devices, models, works-in-progress, and deliverables, will be the sole property of the Client,
and Contractor hereby assigns to the Client all right, title, and interest therein, including, but not
limited to, all audiovisual, literary, moral rights and other copyrights, patent rights, trade secret rights,
and other proprietary rights therein. Contractor retains no right to use the Work Product and agrees not
to challenge the validity of the Client’s ownership in the Work Product;

Contractor hereby assigns to the Client all right, title, and interest in any and all photographic images
and videos or audio recordings made by the Client during Contractor’s work for them, including, but
not limited to, any royalties, proceeds, or other benefits derived from such photographs or recordings;
and

The Client will be entitled to use Contractor’s name and/or likeness use in advertising and other
materials.



XX. No Partnership. This Agreement does not create a partnership relationship between the Client
and the Contractor. Unless otherwise directed, the Contractor shall have no authority to enter into
contracts on Client's behalf or represent the Client in any manner.

XXI. Assignment and Delegation. The Contractor may assign rights and may delegate duties under
this Agreement to other individuals or entities acting as a subcontractor (“Subcontractor”). The
Contractor recognizes that they shall be liable for all work performed by the Subcontractor and shall
hold the Client harmless of any liability in connection with their performed work.

The Contractor shall be responsible for any confidential or proprietary information that is shared with
the Subcontractor in accordance with Sections X VIII & XIX of this Agreement. If any such
information is shared by the Subcontractor to third (3'9) parties, the Contractor shall be made liable.

XXII. Additional Terms and Conditions. The contractor will not be liable for completed trail that is
damaged by trail users using the trail before completion. The contractor will not be liable for trail
damage caused by severe weather.

XXIII. Governing I.aw. This Agreement shall be governed under the laws in the State of Oklahoma.

XXIV. Severability. This Agreement shall remain in effect in the event a section or provision is
unenforceable or invalid. All remaining sections and provisions shall be deemed legally binding unless
a court rules that any such provision or section is invalid or unenforceable, thus, limiting the effect of
another provision or section. In such case, the affected provision or section shall be enforced as so
limited.

XXYV. Breach Waiver. Any waiver by the Client of a breach of any section of this Agreement by the
Contractor shall not operate or be construed as a waiver of any subsequent breach by the Contractor.

XXVI. Entire Agreement. This Agreement, along with any attachments or addendums, represents
the entire agreement between the parties. Therefore, this Agreement supersedes any prior agreements,
promises, conditions, or understandings between the Client and Contractor.

Mayor's Signature Date
Print Name
Other Date
Print name

Page



Contractor’s Signature — ‘2/4" ~_Date_[-JAQ- 2090
—? = .
Print Name | pagis, C. Belwwgn




J.\_ | Public Works City Engineer
M Patrick Menefee
- . . pmenfee@midwestcityok.org

Where the Sp"'lt F’les ngh 8730 S.E. 15T Street,
www.midwestcityok.org Midwest City, Oklahoma 73110

0: 405-739-1066 /Fax: 405-739-1090

To: Honorable Mayor and Council

From: Patrick Menefee, P.E., City Engineer

Date: January 28th, 2020

Subject: Discussion and consideration of accepting maintenance bonds from Mid South

Contracting, LLC in the amount of $6,896.40 for the water line improvements at
5901 SE 15" St.

The one year maintenance bond from Mid South Contracting, LLC is for the water line improvements
installed in conjunction with the new Warren Theater Complex.

This is consistent with past policy. Action is at discretion of Council.

Patrick Menefee, P.E.,
Public Works City Engineer

Attachment
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DEVELOPMENT- PAVING, WATER MAINS, STORM AND SANITARY SEWERS

MAINTENANCE BOND

KNOW ALL BY THESE PRESENTS that we, A\ il-Scctt Coonopdn L C , as

Principal, and D\vell, Jorvh, vl bndopwly Comvpopry , as Surety, are held and
firmly bound unto the City of Midwest City, ,Oklahoma "a municipal corporation in the state of
Oklahoma, in the full and just sum of Si. 4lovsow Thiie o brey ok vy iy P e o

y C=h
($_£6 €46 < ), such sum being not less than ten percent (10%) of the total contract price to construct
or install bk Live = el zertm Thy for- 540y SE I )t

(the
"Improvement"), for a period of O.. (1) years after acceptance of the Improvement by the City
Council of the City of Midwest City (the "Maintenance Period"), for the payment of which, well and
truly to be made, we, and each of us, bind ourselves, our heirs, executors and assigns, jointly and
severally, firmly by these presents:

The conditions of this obligation are such that the Principal has by a certain contract between the
Prmc1pa] and Koy Cemrbvechinn datedthe _ [7 day
of e 2044, agreed to construct or install the Improvement in the city of Midwest City and to
maintain the Improvement against any failures due to defective materials or workmanship during the
Maintenance Period.

NOW, THEREFORE, if the Principal, during the Maintenance Period, shall maintain the Improvement
against any failures due to defective materials or workmanship, then this obligation shall be void;
otherwise it shall remain in full force and effect. :

It is further agreed that if the Principal or the Surety shall fail to maintain the Improvement against
any failures due to defective materials or workmanship for the Maintenance Period, and at any time
repairs shall be necessary, that the cost of making the repairs shall be determined by the City
Council of the City of Midwest City, or some person or persons designated by them to ascertain
the cost of making the repairs. If, upon thirty (30) days notice, the Principal or the Surety do not make
the repairs or pay the amount necessary to make the repairs, the amount necessary to make the repairs
shall be due upon the expiration of thirty (30) days, and suit may be instituted to obtain the amount
necessary to make the repairs and shall be conclusive upon the parties as to the amount due on this
bond to make the repairs, and that the cost of all repairs shall be so determined from time to
time during the Maintenance Period, as the condition of the Improvement may require.

Signed, sealed and delivered this _ 27" day of _TJ.~ ,20 47

)= St (Coabpectiig (L C
—

Principal

ATTEST: /M

P 4
- i _ __ By /V—L//) /

I‘/v’vdlcm Y Lred- ol "\):‘ M/\irl (~' l'\T/“/‘j
Surety

ATTEST:

B /‘ - =
LD o By %/m e
7 J '
Secretary
Approved as to form and legality this day of , 2G

City Attorney



POWER OF ATTORNEY FOR
DEVELOPERS SURETY AND INDEMNITY COMPANY
INDEMNITY COMPANY OF CALIFORNIA
PO Box 19725, IRVINE, CA 92623 (949) 263-3300

KNOWALL BY THESE PRESENTS that except as expressly limited, DEVELOPERS SURETY AND INDEMNITY COMPANY and INDEMNITY COMPANY OF CALIFORNIA, do each
hereby make, constitute and appoint:

***Kevin Dreiling, Tina E. Switzer, jointly or severally***

as their true and lawful Attorney(s)-in-Fact, to make, execute, deliver and acknowledge, for and on behalf of said corporations, as sureties, bonds, undertakings and contracts of
suretyship giving and granting unto said Attorney(s)-in-Fact full power and authority to do and to perform every act necessary, requisite or proper to be done in connection therewith as
each of said corporations could do, but reserving to each of said corporations full power of substitution and revocation, and all of the acts of said Attorney(s)-in-Fact, pursuant to these
presents, are hereby ratified and confirmed.

This Power of Attorney is granted and is signed by facsimiie under and by authority of the foilowing resolutions adopted by the respective Boards of Directors of DEVELOPERS SURETY
AND INDEMNITY COMPANY and INDEMNITY COMPANY OF CALIFORNIA, effective as of January 1st, 2008.

RESOLVED, that a combination of any two of the Chairman of the Board, the President, Executive Vice-President, Senior Vice-President or any Vice President of the
corporations be, and that each of them hereby is, authorized to execute this Power of Attorney, qualifying the attorney(s) named in the Power of Attorney to execute, on behalf of the
corporations, bonds, undertakings and contracts of suretyship; and that the Secretary or any Assistant Secretary of either of the corporations be, and each of them hereby is, authorized
to attest the execution of any such Power of Attorney;

RESOLVED, FURTHER, that the signatures of such officers may be affixed to any such Power of Attorney or to any certificate relating thereto by facsimile, and any such
Power of Attorney or certificate bearing such facsimile signatures shall be valid and binding upon the corporations when so affixed and in the future with respect to any bond, undertaking
or contract of suretyship to which it is attached.

IN WITNESS WHEREOF, DEVELOPERS SURETY AND INDEMNITY COMPANY and INDEMNITY COMPANY OF CALIFORNIA have severally caused these presents to be signed by
their respective officers and attested by their respective Secretary or Assistant Secretary this 6th day of February, 2017.

. / M;/ i RESLLLIIITSS

By: Dﬁ %évy’ \“q'@“ AND 07
Daniel Young, Senior Vice-President ~ /” y/ PR 3

@ =

e 5 1936 3:

s 2 O, TS
By: - % S HUror S
Mark Lansdon, Vice-President S L

0,k S
LTI

.......

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of California

County of Orange

On February 6, 2017 before me, Lucille Raymond, Notary Public
Date Here Insert Name and Title of the Officer

personally appeared Daniel Young and Mark Lansdon

Name(s) of Signer(s)
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) isfare subscribed
to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

LUCILLE RAYMOND
Commission # 2081945
Notary Public - California

Orange County
My Comm. Expires Oct 13, 2018

WITNESS my hand and official seal. ﬂ ’f ~ /71 "—‘\l
TopreX u/za/?
Place Notary Seal Above Signature L

Lucille Rayrhond, Notary Public /
¥

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is
true and correct.

LYNN

CERTIFICATE

The undersigned, as Secretary or Assistant Secretary of DEVELOPERS SURETY AND INDEMNITY COMPANY or INDEMNITY COMPANY OF CALIFORNIA, does hereby
certify that the foregoing Power of Attorney remains in full force and has not been revoked and, furthermore, that the provisions of the resolutions of the respective Boards of Directors of
said corporations set forth in the Power of Attorney are in force as of the date of this Certificate.

) RICLLLIT

This Certificate is executed in the City of Irvine, California, this 7 1 r day of ’)'“ o 2V K “\ﬂ AND .
,33‘2‘ S ORPORS,
ﬂ ) (}- . B9 A
By: _M'L(/ 3 ! i fi o.:: 1936 :;
Cassie J. Berrisford, Assistant Secfptary [oX3 Y
e AUFORY D

ATS-1002 (02117) “tye

“ronpgennettt



J.\_ | Public Works City Engineer
MI Patrick Menefee
- . . pmenfee@midwestcityok.org

Where the Sp"'lt F’les ngh 8730 S.E. 15T Street,
www.midwestcityok.org Midwest City, Oklahoma 73110

0: 405-739-1066 /Fax: 405-739-1090

To: Honorable Mayor and Council

From: Patrick Menefee, P.E., City Engineer

Date: January 28th, 2020

Subject: Discussion and consideration of accepting maintenance bonds from

Holland Backhoe, Inc. in the amount of $4,568.00 for the water line
improvements installed in conjunction with the new Tuscany Ridge Phase II
Subdivision.

The one year maintenance bond from Holland Backhoe, Inc. is for the water line improvements installed
in conjunction with the new Tuscany Ridge Phase II Subdivision.

This is consistent with past policy. Approval is at discretion of Council.

Patrick Menefee, P.E.,
Public Works City Engineer

Attachment



DEVELOPMENT - PAVING, WATER MAINS, STORM AND SANITARY SEWERS

MAINTENANCE BOND GR45404

KNOW ALL BY THESE PRESENTS that we, Holland Backhoe, Inc. )
as Principal, and Granite Re, Inc.

as Surety, are held and firmly bound unto the City of Midwest City, Oklahoma, a municipal corporation
in the state of Oklahoma, in the full'and just sum of :Four Thousand Five Hundred axty Eight & 00/100dollars
($4,568.00 ), such sum being not less than ten percent (10%) of the total contract price to
construct or install Tuscany Ridge Development Waterline Construction (the
"Improvement"), for a period of one years after acceptance of the Improvement by the
City Council of the City of Midwest City (the "Maintenance Period"), for the payment of which, well and
truly to be made, we, and each of us, bind ourselves, our heirs, executors and assigns, jointly and
severally, firmly by these presents:

The conditions of this obligation are such thatthe Principal has by'a certain contract between the
Principal and Miles Bartlett . dated the 5th day of
August ,.2019 , agreed to construct or install the Improvement in the city of
Midwest City and to maintain the Improvement against any-failures due to defective materials or
workmanship during the Maintenance Period.

NOW, THEREFORE, if the Principal, during the Maintenance Period, shall maintain the Improvement
against any failures due to defective materials or workmanship, then this obligation shall be void;
otherwise it shall remain in full force and effect.

It is further agreed that if the Principal or the Surety shall fail to maintain the Improvement against any
failures due to defective materials or workmanship for the Maintenance Period, and at any time
repairs shall be necessary, that the cost of making the repairs shall be determined by the City Council
of the City of Midwest City, or some person or persons designated by them to ascertain the cost of
making the repairs. If, upon thirty (30) days notice, the Principal or the Surety do not make the repairs
or pay the amount necessary to make the repairs, the amount necessary to make the repairs shall be
due upon the expiration of thirty (30) days, and suit may be instituted to obtain the amount necessary
to make the repairs and shall be conclusive upon the parties as to the amount due on this bond to
make the repairs, and that the cost of all repairs shall be so determined from time to time during the
Maintenance Period, as the condition of the Improvement may require.

Signed, sealed and delivered this 7th day of August , 2019

Holland Backhoe, Inc.
Principal

Ny 2 24

Granite Re, Inc.

Surety
ATTEST:
=
sy (AN opreren
Searaiary Carey L. Kennemer, Attorniey-in-Fact
APPROVED as to form and legality this day of ;20
City Attorney

ACCEPTED by the City Council of the City of Midwest City this day of
, 20 .

City Clerk Mayor




GRANITE RE, INC.
GENERAL POWER OF ATTORNEY

Know all Men by these Presents:
That GRANITE RE, INC., a corporation organized and existing under the laws of the State of OKLAHOMA and having its principal office at the City of
OKLAHOMA CITY in the State of OKLAHOMA does hereby constitute and appoint:

TRAVIS E. BROWN; BOB RICHARDSON; STEPHEN M. POLEMAN; VAUGHN GRAHAM; J. KELLY DEER; RICH HAVERFIELD; JAMIE BURRIS; ANN HOPKINS; VAUGHN
GRAHAM, JR; DEBORAH L. RAPER; MARK D. NOWELL; KYLE BRADFORD; KENT BRADFORD; DWIGHT A. PILGRIM; SHELLI R. SAMSEL; CATHY COMBS; VICKI WILSON;
ROBERT JENSEN; AUSTIN K. GREENHAW; CLAYTON HOWELL; GARY LILES; RANDY D. WEBB; BOBBY JOE YOUNG; AARON WOOLSEY

CAREY L. KENNEMER its true and lawful Attorney-in-Fact(s) for the following purposes, to wit:

To sign its name as surety to, and to execute, seal and acknowledge any and all bonds, and to respectively do and perform any and all acts and things
set forth in the resolution of the Board of Directors of the said GRANITE RE, INC. a certified copy of which is hereto annexed and made a part of this Power of
Attorney; and the said GRANITE RE, INC. through us, its Board of Directors, hereby ratifies and confirms all and whatsoever the said:

TRAVIS E. BROWN; BOB RICHARDSON; STEPHEN M. POLEMAN; VAUGHN GRAHAM; J. KELLY DEER; RICH HAVERFIELD; JAMIE BURRIS; ANN HOPKINS; VAUGHN
GRAHAM, JR; DEBORAH L. RAPER; MARK D. NOWELL; KYLE BRADFORD; KENT BRADFORD; DWIGHT A. PILGRIM; SHELLI R. SAMSEL; CATHY COMBS; VICKI WILSON;
ROBERT JENSEN; AUSTIN K. GREENHAW; CLAYTON HOWELL; GARY LILES; RANDY D. WEBB; BOBBY JOE YOUNG; AARON WOOLSEY

CAREY L. KENNEMER may lawfully do in the premises by virtue of these presents.

In Witness Whereof, the said GRANITE RE, INC. has caused this instrument to be sealed with its corporate seal, duly attested by the signatures of its

President and Secretary/Treasurer, this 4th day of December, 201 8.
= (e
/

Kenneth D. Whittington, President
STATE OF OKLAHOMA )

)= 1SS: /4/ Mm/

COUNTY OF OKLAHOMA ) Kyle/I;. McDonald, Treasurer

On this 4t day of December, 2018, before me personally came Kenneth D. Whittington, President of the GRANITE RE, INC. Company and Kyle P.
McDonald, Secretary/Treasurer of said Company, with both of whom | am personally acquainted, who being by me severally duly sworn, said, that they, the said
Kenneth D. Whittington and Kyle P. McDonald were respectively the President and the Secretary/Treasurer of GRANITE RE, INC., the corporation described in and
which executed the foregoing Power of Attorney; that they each knew the seal of said corporation; that the seal affixed to said Power of Attorney was such
corporate seal, that it was so fixed by order of the Board of Directors of said corporation, and that they signed their name thereto by like order as President and

Secretary/Treasurer, respectively, of the Company.
My Commission Expires: \ WW

August 8, 2021 Notar\v Public
Commission #: 01013257

GRANITE RE, INC.

Certificate
THE UNDERSIGNED, being the duly elected and acting Secretary/Treasurer of Granite Re, Inc., an Oklahoma Corporation, HEREBY CERTIFIES that the following
resolution is a true and correct excerpt from the July 15, 1987, minutes of the meeting of the Board of Directors of Granite Re, Inc. and that said Power of
Attorney has not been revoked and is now in full force and effect.

“RESOLVED, that the President, any Vice President, the Secretary, and any Assistant Vice President shall each have authority to appoint individuals as
attorneys—in-fact or under other appropriate titles with authority to execute on behalf of the company fidelity and surety bonds and other documents of
similar character issued by the Company in the course of its business. On any instrument making or evidencing such appointment, the signatures may
be affixed by facsimile. On any instrument conferring such authority or on any bond or undertaking of the Company, the seal, or a facsimile thereof,
may be impressed or affixed or in any other manner reproduced; provided, however, that the seal shall not be necessary to the validity of any such
instrument or undertaking.”

IN WITNESS WHEREOF, the undersigned has subscribed this Certificate and affixed the corporate seal of the Corporation thiS
i Muasy 14
day of __| ul\ =20LlEY /4/
7

Kyle P. McDonald, Secretary/Treasurer

GR0O800-1



City Manager’s Office

1 Vaughn Sullivan,
MIDWEST CITY
e ¥ A vsullivan@midwestcityok.org

Where the Spirit Flies High 100 N. Midwest Blvd,

Midwest City, Oklahoma 73110
0: 405-739-1207 /Fax: 405-739-1208

MEMORANDUM

To: Honorable Mayor and Council
From:  Vaughn K. Sullivan, Assistant City Manager
Date:  January 28,2020

Subject: Discussion and consideration of awarding a contract for construction management to MacHill
Construction, Inc., associated with the renovation of Reed Baseball Complex in the amount of 7%
of actual construction costs for construction management services and pre-construction services,
and in the amount of 5% of actual construction costs for general conditions.

After touring and speaking with the municipal owners of three (3) baseball facilities designed by Wall
Engineering (City of Choctaw, Atoka and Stigler, OK), staff and ADG made the determination to send a
formal qualifications statement for the Reed Baseball Park construction management to MacHill
Construction, Inc.

On November 22, 2019, a qualifications statement was received from MacHill Construction (see attached).
ADG reviewed the qualifications, checked all provided references and has provided a written
recommendation to enter into contract negations (see attached).

Subsequently, staff has successfully negotiated a contract for a guaranteed maximum price construction
management services with MacHill Construcion, Inc., in the amount of 7% of actual construction costs for
construction management services and pre-construction services, and in the amount of 5% of actual
construction costs for general conditions.

Funding is budgeted and available in the Moving Midwest City Forward 2018 G.O. bond account.

Staff recommends approval.

s

Vaughn K. Sullivan
Assistant City Manager

Enc. Design and Construction Services Contract
Request for Qualifications Statement
Qualifications Response
ADG Qualifications Memorandum
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MacHill Construction Qualifications for MWC CMaR

It is our pleasure to provide the City of Midwest City the following Qualifications
Summary regarding the Reed Baseball Complex Renovations RFQ. MacHill Construction
Company prides itself in delivering valuable construction management services through both
superior workmanship and knowledgeable coordination alongside Architects, Engineers, and
Owners. Our many years of experience in the construction industry serve as the basis for our
goal of producing a quality product. Since our company's inception, we have formed an
extensive network of professional relationships throughout all entities of the construction
industry. At MacHill, we strive to provide creative solutions for both the project budget and
construction process in a timely manner. The following projects described herein exemplify a
similar scope to those outlined in the Reed Baseball Complex Renovations RFQ.

Projects of Similar Scope

e Stigler Sports Complex

e Ada Sports Complex

e Atoka Sports Complex

e Madill Turf and Track

e Vanoss Schools Field Renovations and Concession
e Ada Baseball Field Renovations and Concession

e Roff Schools Renovations and Concession

(F) 580-332-0086
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Stigler Sports Complex

Project Information:

Year of Completion: 2019

Total Construction Budget: $3.6 Million
Owner: City of Stigler

Owner Contact: Bobby Mouser

Title: City Manager

Phone: 918-967-2164

Project Scope: Construction of 4 Baseball/Softball Fields, 1 Multipurpose
Field

Project Scope consisted of but not limited to the following:

e Design review

e Coordination/Execution of bid and bid packages

e Value Engineering to bring project within budget

e Surveying/Establishing Complex Parameters

e Site excavation

e Grade establishment

e Layout of fields/construction staking

e Erosion control

e Rough/Fine grading

o Site Utilities

e Concrete Backstop Wall Construction

e Chain link fencing, Wrought Iron Decorative fencing at entry, foul poles
e Site Concrete including walks, footings, stem walls, foundations/slabs on grade
e Sports Lighting layout and installation

e Concession Stand/Restroom facilities construction

e (MU Masonry

e Dugout construction, bench, and shade installation

e Backstop Netting and Batting Cages

e Backstop Padding Supply/Install

(F) 580-332-0086
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Stigler Sports Complex Cont'd

Structural Steel supply/Install

Bleacher Canopy construction

Rough Carpentry/Framing

Roofing

Architectural Millwork

Rough Cedar porch overhang design/construction
Building and Foundation Insulation
Hollow Metal Doors, Frames, Hardware
Concession Coiling Door

Drywall Assemblies

Complex Paint and Stain

Signage and Visual Displays

Toilet Partitions/Accessories supply, install
Kitchen Equipment budget, supply, install
Flooring

Stadium Seating

Flagpoles

Plumbing, HVAC, Electrical for entire Complex
Scoreboards/Flagpole install

Turf and Irrigation

Base Plates and Mounds

Playground layout, supply, install

Parking layout/grading

Concrete Joint Sealing

Complex Monument

(F) 580-332-0086



Ada Sports Complex

Project Information:

Year of Completion: 2017

Total Construction Budget: $ 4.8 Million
Owner: City of Ada

Owner Contact: Cody Holcomb

Title: City Manager

Phone: 580-436-6300 x201

Project Scope: Construction of Four Baseball/Softball Fields Quadplex,
Concession, Road and Parking

Project Scope consisted of but not limited to the following:

e Design Review

e Budget Considerations/Value Engineering

e C(Clear, Grub, Strip topsoils

e Cuts and Fills

¢ Rough and Final Grading

e Excavation

e Rock Demolition and Removal, Crushed/Recycled for use under paving

e Complex and Field Layout/Staking

e Site Utilities

e Installation of French Drain Systems

o Aggregate Base, Geo Grid install for Paving Systems

e Concrete Curb and Gutter

e Complex Concrete including backstop wall foundations/stem wall, sidewalks, concession
foundation/slab on grade, mow strip at fencing

e Black Chain link fencing, gates, backstop, and steel pipe fence

e Fine Grading of fields for preparation of sod

e Irrigation

(F) 580-332-0086
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Landscaping, Plants, Trees, Flowerbeds

Ada Sports Complex Cont'd

Concession Stand/Restroom/Press Box, Ticket Booth, Maintenance Bldg. construction
CMU/Brick Masonry

Wood Framing for 2nd story of Concession Facility
Standing Seam Metal Roofing

Gypsum Board Assemblies

Millwork and Trim

Hollow Metal Doors, Frames, and Hardware

Toilet Partition/Accessories and installation

Flooring

Overhead Concession Counter Doors

Aluminum Windows and Glazing

Painting and Staining at Concession and Bleacher Canopies
Structural Steel Erection of Bleacher Canopies and Dugouts
Dugout Benches and Aluminum Bleachers

Sodding of Entire Facility

Complete Plumbing, HVAC, Electrical for entire Complex
Sports Lighting

Site Lighting

Scoreboards and Flagpoles

Audio Visual for Complex

Playground layout and installation

Bases/Mounds layout

Turface addition to infield dirt

Top Dress Fields

Design/Layout/Budget/Construction of 200 additional spot Parking Lot for overflow
Complex Monument

(F) 580-332-0086



Atoka Sports Complex

Project Information:

Year of Completion: 2011

Total Construction Budget: $ 3 Million
Owner: City of Atoka

Owner Contact/CM Rep: Randy Debo
Title: Project Manager

Phone: 580-743-1886

Project Scope: Construction of Four Baseball/Softball Fields Quadplex,
Concession, Road and Parking

MacHill Construction worked alongside the Engineer who self performed PM, Project Scope
consisted of but not limited to the following:

e Site Layout

e Establishment of grades

e Excavation to subgrade for backstop walls, concession facilities

e Concrete for Complex including backstops, foundations/slabs on grade, sidewalks, and
paving

e Stadium Bleacher Seating

e Construction of Concession/Restroom Facilities

e Brick Masonry

e Wood Framing

e HVAC

e Plumbing

e Electrical

—HvDoorsFramres; amt Hardware-Suppty sttt

(F) 580-332-0086



Concrete Countertops

Concession Coiling Doors

Metal Roofing

Waterproofing

Concrete Foundations for Shade Structure

Madill Turf and Track

Project Information:

Year of Completion: 2019

Total Construction Budget: $ 1.5 Million
Owner: Madill Public Schools

Owner Contact: Larry Case

Title: Superintendent of Schools

Phone: 580-795-3303 x5

Project Scope: Installation of New Football Turf and Track Renovation

Project Scope consisted of but not limited to the following:

Removed existing bleacher structures

Strip Overburden of existing football field
Stabilized field subgrade w/ CKD

Installed Geo Fabric to subgrade

Supply/Install #57 stone drainage gradient
Multi-Flow Drainage System supply/install

Fine Grading to receive Turf

Complete Turf System, ACT Global Xtreme Turf
Cut-In logos and end zone lettering

Renovation of existing track

_._CMG Track 500 R lane traclk cyoton
J

(F) 580-332-0086
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® Rubber bound polyurethane underlayment install
® Flow-Applied final layer of two component poly top coat

® Painting/Finishes of lanes

® Reconstruct bleacher systems

Vanoss Schools Field Renovation and Concession

Project Information:

Year of Completion: 2017, 2020

Total Construction Budget: $ 720 Thousand
Owner: Vanoss Public Schools

Owner Contact: Marjana Tharp

Title: Superintendent of Schools

Phone: 580-759-2503

Project Scope: New Concession, Backstop, Dugouts and Bleachers

Project Scope consisted of but not limited to the following:

e Demolition of Existing Concession Facility, Backstop, Bleachers, Canopies, and Dugouts

e Sitework, Excavation to Subgrade, Select Fill Placement and Compaction

e New Complex Site Utilities and Fire Riser

e Foundations for Concession, Dugouts, Storage, Ticket Booth, and Backstop Wall

e Slabs on Grade, ADA Parking, and Complex Sidewalks

e Concrete Backstop Retaining Wall

e Construction of new Concession/Restroom/Press Box Facility with Complete Plumbing,
HVAC, and Electrical Systems

e Standard CMU, Wood Framing, Split Faced CMU, Metal Wall Panel, Standing Seam
Roofing

o DWWH” HSSE””’”ES dlldd PdlIlllIlg, ATICHITCCUULALD IVIIIITWOIK

(F) 580-332-0086
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e Hollow Metal Doors, Frames, and Hardware, Sliding Glass Windows
e ADA Mens, Womens, and Family Restroom with Toilet Partitions and Fixtures
e R-Panel Outfield Fencing, Black Vinyl Chain Link Backstop Fence and Sideline Fencing

e Construction of New Split Faced CMU Dugouts, Storage Building, and Ticket Booth
with Standing Seam Metal Roofs

e Construction and Fabrication of new Entrance Structure and Complex Signage

¢ Installation of Pre-Manufactured Standing Seam Bleacher Canopies

e Supply and Installation of new Pre-Fabricated Aluminum Bleacher Systems with Stadium
Seating

Ada Baseball Field Renovations and Concession

Project Information:

Year of Completion: 2018

Total Construction Budget: $ 265 Thousand
Owner: Ada City Schools

Owner Contact: Mike Anderson

Title: Superintendent of Schools

Phone: 580-310-7200

Project Scope: Baseball Field Renovation and New Concession

Project Scope consisted of but not limited to the following:

e Demolition of existing concession facility

e Demolition of existing backstop

e Sitework/Excavation to Subgrade

e Select Fill placement and compaction

o Site Utilities

e Foundations for Concession and Backstop Wall, Slab on Grade
e Concrete Backstop Retaining Wall

e Sport/Site lighting, foundations

e Construction of new Concession/Restroom/Press Rax Facility

(F) 580-332-0086
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e Wood Framing, Brick Masonry, Smart siding and soffit

e Drywall Assemblies

e Architectural Millwork

e Hollow Metal Doors, Frames, and Hardware, Coiling Counter Door

e Paint new Concession, Dugouts, and Fieldhouse

e Reroof Fieldhouse

e Field Fencing, Backstop Netting supply/install

e Field irrigation and grade work

e A/V Sound System
e Remove existing bleachers, Installation of new bleacher system

Roff Schools Renovations and Concession

Project Information:

Year of Completion: 2019

Total Construction Budget: $ 265 Thousand
Owner: Roff Public Schools

Owner Contact: Scott Morgan

Title: Superintendent of Schools

Phone: 580-456-7663

Project Scope: Site Renovations, New Baseball/Softball Concession Facility

Project Scope consisted of but not limited to the following:

e Surveying and Layout

e Site clear and grub

e Excavation to subgrade

e Select Fill placement and compaction

o Site Utilities

e Foundations/Slab on Grade

e Complete Concession/Restroom Facility construction

e CMU Masonry

(F) 580-332-0086



e Wood Framing/Truss supply, install

e Metal Roofing

e Gypsum Assemblies, Paint of Facility

e Architectural Millwork

e Stainless Steel Countertop

e Hollow Metal Door, Frames, and Hardware

e Overhead Coiling Doors

e Complete Plumbing, HVAC, Electrical for Facility
¢ Final Grading Backfill

e Solid Slab Sod

In addition to the projects listed above that focus on baseball/softball and turf projects,
MacHill Construction has built numerous other facilities that have served a wide range of clients
throughout our 30 plus years of existence. We have built multiple banks, lake lodges, country
clubs, Wal-Marts, warehouse facilities, housing additions, schools, family life, tribal buildings,
community/nutrition/dialysis centers, fire stations, jails, apartment complexes, medical clinics,
professional offices, etc. as was needed by the commercial construction industry. We have acted
as General Contractor and Construction Manager for an abundance of other projects that focused
more on the needs of sports and school systems for city and community use. Those projects
include but are not limited to the following:

e Pauls Valley Middle School, Elementary, Gymnasium
e Allen Gymnasium, Elementary, and Junior High addition
¢ Roff Gymnasium

e Vanoss Gymnasium

e Latta Gymnasium

¢ Quinton Gymnasium

e Wilburton Gymnasium

e (Coalgate Gymnasium

e Hartshorne Dome Gymnasium, Multipurpose Building
e  Wynnewood Middle School and Gymnasium

e Beggs Dome

(F) 580-332-0086
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Ada City Schools Classrooms/Safe Rooms, multiple location

South Rock Creek Classrooms/Safe Rooms

Ada Senior Center

Madill Schools Middle School, Early Childhood, Ag Facility, Fine Arts
Okemah PE, Saferoom, Media Center
Wetumka Auditorium

Caddo PE, Saferoom

Weleetka School

Atoka Schools Facilities

East Central University, multiple facilities
Eastern University, multiple facilities
City of Ada Water Tower

City of Durant Water Tower

Wynnewood Wastewater Treatment

Konowa Wastewater Treatment

(F) 580-332-0086
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Ada Sports Complex

(F) 580-332-0086



Atoka Sports Complex

(F) 580-332-0086
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At MacHill Construction, we strive to maintain a top notch working relationship with the
Architects, Engineers, and Owners for every project we partner on. Our end goal is always to
construct a product that both we, and the end users are proud of. Thank you for the opportunity
to provide this Qualifications Summary for the MWC Reed Baseball Complex Renovations. We
look forward to the possibility of working on the project. Please don't hesitate to call or email
should any additional information be needed.

Cason Hill - VP/PM

MacHill Construction Co.
MacHill Tribal Construction
MacHill Construction Mgmt.
580-332-1404 - o
580-320-6601 - c

(F) 580-332-0086



City Manager’s Office

J—\ Vaughn Sullivan,
MIDWEST CITY Assistant Cty Manager
i » - vsullivan@midwestcityok.org

Where the Spirit Flies High 100 N. Midwest Blvd,

Midwest City, Oklahoma 73110
0: 405-739-1207 /Fax: 405-739-1208

December 5, 2019

MacHill Construction Company, Inc
Attn: Mr. Cason Hill

19080 County Road 1590

Ada, OK 74820

Re: City of Midwest City 2018 Moving Forward Bond Issue
Reed Baseball Complex Renovations: Construction Manager at Risk Selection

Dear Mr. MacHill;

The City of Midwest City extends its thanks to MacHill Construction Company, Inc. (MacHill) for your timely response to
our October 22, 2019 Request for Qualifications on the above reference project. The following letter has been prepared
and forwarded by our office to notify MacHill that based on your provided qualifications, the City of Midwest City would like
to enter into contract negotiations with your firm on the above referenced project.

To this end, please contact our office no later than Wednesday, December 11, 2019 to schedule a project scoping
meeting with appropriate staff from our office. Our preference would be to schedule this meeting with MacHill prior to the
end of 2019. The City of Midwest City would appreciate MacHill coming to this project scoping mesting with a preliminary
AlA contract (A133) and fee proposal based on your current knowledge of the project for the intended delivery method.
Comments and guidance provided by Midwest City at this scoping mesting can then be utilized by MacHill to develop a
final Contract suitable for approval by Council and subsequent execution by both MacHill and the City of Midwest City.

Congratulations on being selected for this important project. The City of Midwest City looks forward to completing contract
negotiations and moving forward into the next phase of work.

Sincerely,
City of Midwest City

Vaughn Sullivan
Assistant City Manager

Ce File
M.Draper / ADG
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Memorandum

Mr. Vaughn Sullivan, Assistant City Manager

TO: Gty of Midwest City

From: Melanie Draper, Senior Project Manager

City of Midwest City

ADG: Project Name: 2018 Moving Forward Bond Issue

ADG Project Number: 18-119

Date: 12.08.2019

Reed Baseball Complex

Re: Construction Manager at Risk Selection Process and Recommendations

The following memo has been prepared and forwarded by ADG, PC (ADG) to the City of Midwest City to (1) more
fully document the Construction Manager at Risk (CMaR) Selection Process for the Reed Baseball Complex Project
(the Project), and (2) to provide the results of this process as recorded by ADG. Based on ADG's prior experience, as
well as preceding conversations with City Staff, it is our opinion that the process utilized was in full compliance with
current O.S. Title 61 requirements.

In summary, the selection process included the following phases:

1,

Request for Qualifications (RFQ): On October 31, 2019, an RFQ was issued to MacHill Construction
Company, Inc. (MacHill) whom, in the opinion of Midwest City Staff and ADG, had experience to execute the
Project.

RFQ Review: MacHill submitted a Statement of Qualifications to the City of Midwest City on November 22,
2019. A portion of this response provided seven (7) projects of similar scope and size completed in the last
10-years. Project examples included:

Atoka Sports Complex, Atoka, OK

Stigler Sports Complex, Stigler, OK

Ada Sports Complex, Ada, OK

Vanoss Schools Field Renovations and Concession

Roff Schools Renovations and Concession, Roff, OK

Ada Baseball Field Renovations and Concession, Ada, OK
Madill Turf and Track, Madill, OK

@ o ao0oTw

In addition to a completed DCAM-CAP Form 305CM, MacHill's November 22, 2019 submittal also included
a description of MacHill's general understanding of the project, an anticipated project schedule, and a list of
potential additional services which may be necessary for completion of the project. Per Midwest City
Attorney requirements, MacHill's submittal provided documentation that MacHill Construction Company, Inc.
has been properly registered with the State of Oklahoma (OMES) as a Consultant. Fees for the proposed
scope of work were not included in the submittal.

ADG, PC | 920 W Main | Oklahoma City, OK 73106 | 405.232.5700 | www.adgokc.com



3. References: References for each project listed above were provided in MacHill's November 22, 2019
submittal. Each reference was contacted by ADG regarding their experience with the subject firm. Notes
from these conversations were assembled and provided to City of Midwest City Staff for consideration.

Based on information gathered in conjunction with this process, ADG recommends the City of Midwest City enter into
contract negotiations with MacHill Construction Company, Inc. for this project. In the event that a mutually agreeable
contract cannot be reached, ADG recommends an additional RFQ for the project be publicly released to obtain
additional candidates for consideration.

Digital copies of all items referenced in this summary are currently on file at the Oklahoma City Office of ADG. Please
contact us directly should the City of Midwest have need of any of this documentation.

ADG, PC | 920 W Main | Oklahoma City, OK 73106 | 405.232.5700 | www.adgokc.com
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@ ATA pocument A133™ - 2019

Standard Form of Agreement Between Owner and Construction Manager as
Constructor where the basis of payment is the Cost of the Work Plus a Fee with a

Guaranteed Maximum Price

AGREEMENT made as of the =~ Seventeenth  day of January

year Twenty-Twenty
(In words, indicate day, month, and year.)

BETWEEN the Owner:
(Name, legal status, address, and other information)

City of Midwest City
100 N. Midwest Blvd.
Midwest City, OK 73110

and the Construction Manager:
(Name, legal status, address, and other information)

MacHill Construction Company, Inc.
19080 CR 1590
Ada, OK 74820

for the following Project:
(Name, location, and detailed description)

MWC Reed Baseball Complex Renovations
Midwest City

The Architect:
(Name, legal status, address, and other information)

Wall Engineering LLC.
223 N. Washington
Durant, OK 74701

The Owner and Construction Manager agree as follows.

This document has important legal
consequences. Consultation with
an attorney is encouraged with
respect to its completion or
modification.

AlA Document A201™-2017,
General Conditions of the
Contract for Construction, is
adopted in this document by
reference. Do not use with other
general conditions unless this
document is modified.

AlA Document A133™ —2019. Copyright © 1991, 2003, 2009, and 2019 by The American Institute of Architects. All rights reserved. WARNING: This
AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document,
or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This

document was created on  01/08/2020 17:12:06  under the terms of AIA Documents on Demand® Order No.

2010452724 | and is not for resale.

This documentis licensed by The American Institute of Architects for one-time use only, and may not be reproduced prior to its completion.
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TABLE OF ARTICLES

1 INITIAL INFORMATION

2 GENERAL PROVISIONS

3 CONSTRUCTION MANAGER’S RESPONSIBILITIES

4 OWNER’S RESPONSIBILITIES

5 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES
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7 COST OF THE WORK FOR CONSTRUCTION PHASE

8 DISCOUNTS, REBATES, AND REFUNDS

9 SUBCONTRACTS AND OTHER AGREEMENTS

10 ACCOUNTING RECORDS

1 PAYMENTS FOR CONSTRUCTION PHASE SERVICES
12 DISPUTE RESOLUTION

13 TERMINATION OR SUSPENSION

14 MISCELLANEQUS PROVISIONS

15 SCOPE OF THE AGREEMENT

EXHIBIT A GUARANTEED MAXIMUM PRICE AMENDMENT
EXHIBIT B INSURANCE AND BONDS

ARTICLE 1 INITIAL INFORMATION

§ 1.1 This Agreement is based on the Initial Information set forth in this Section 1.1.

(For each item in this section, insert the information or a statement such as “not applicable” or “unknown at time of
execution.”)

§ 1.1.1 The Owner’s program for the Project, as described in Section 4.1.1;
(Insert the Owner’s program, identify documentation that establishes the Owner’s program, or state the manner in
which the program will be developed.)

Project to encompass reconstruction of 3 existing baseball fields, as well as the conversion of 1 large field to potentially
4 smaller fields.

§ 1.1.2 The Project’s physical characteristics:

(ldentify or describe pertinent information about the Project’s physical characteristics, such as size; location;
dimensions; geotechnical reports; site boundaries; topographic surveys; traffic and utility studies; availability of public
and private utilities and services; legal description of the site, etc.)

Project is located behind Carl Albert Middle School off of S Post Rd.

AIA Document A133™ — 2019, Copyright © 1991, 2003, 2009, and 2019 by The American Institute of Architects. All rights reserved. WARNING: This
AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This
document was created on  01/08/2020 17:12:06  under the terms of AIA Documents on Demand® Order No. 2010452724 | and is not for resale. This
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§ 1.1.3 The Owner’s budget for the Guaranteed Maximum Price, as defined in Article 6:
(Provide total and, if known, a line item breakdown.)

The gauranteed maximum price will be set once all scopes of work are bid out or budgeted. The current construction
budget is $1.59 Million.

§ 1.1.4 The Owner’s anticipated design and construction milestone dates:

.1 Design phase milestone dates, if any:
May 1, 2020

2 Construction commencement date:

July 1, 2020

.3 Substantial Completion date or dates:
35 Weeks from the Notice To Proceed

A4 Other milestone dates:

§ 1.1.5 The Owner’s requirements for accelerated or fast-track scheduling, or phased construction, are set forth below:
(Identify any requirements for fast-track scheduling or phased construction.)
None

§ 1.1.6 The Owner’s anticipated Sustainable Objective for the Project:
(Identify and describe the Owner'’s Sustainable Objective for the Project, if any.)

§ 1.1.6.1 If the Owner identifies a Sustainable Objective, the Owner and Construction Manager shall complete and
incorporate AIA Document E234™-2019, Sustainable Projects Exhibit, Construction Manager as Constructor Edition,
into this Agreement to define the terms, conditions and services related to the Owner’s Sustainable Objective. If E234—
2019 is incorporated into this agreement, the Owner and Construction Manager shall incorporate the completed E234—
2019 into the agreements with the consultants and contractors performing services or Work in any way associated with
the Sustainable Objective.

§ 1.1.7 Other Project information:
(Identify special characteristics or needs of the Project not provided elsewhere.)
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§ 1.1.8 The Owner identifies the following representative in accordance with Section 4.2:
(List name, address, and other contact information.)

Vaughn Sullivan

100 N. Midwest Blvd.

Midwest City, OK 73110

0O: 405-739-1207

§ 1.1.9 The persons or entities, in addition to the Owner’s representative, who are required to review the Construction
Manager’s submittals to the Owner are as follows:

(List name, address and other contact information.)

Wall Engineering will review all submittals.

§ 1.1.10 The Owner shall retain the following consultants and contractors:
(List name, legal status, address, and other contact information.)

1 Geotechnical Engineer:

2 Civil Engineer:

Wall Engineering LLC
223 N. Washington
Durant, OK 74701

.3 Other, if any:
(List any other consultants retained by the Owner, such as a Project or Program Manager.)
Program Manager
Melanie Draper
ADG, P.C.
920 W. Main
Oklahoma City, OK 73106

§ 1.1.11 The Architect’s representative:

(List name, address, and other contact information.)
Brandon Wall

Wall Engineering LLC

223 N. Washington

Durant, OK 74701
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§ 1.1.12 The Construction Manager identifies the following representative in accordance with Article 3:
(List name, address, and other contact information.)

Cason Hill

MacHill Construction Company

19080 CR 1590

Ada, OK 74820

§ 1.1.13 The Owner’s requirements for the Construction Manager’s staffing plan for Preconstruction Services, as
required under Section 3.1.9:

(List any Owner-specific requirements to be included in the staffing plan.)

Cason Hill will handle pre-construction services. Other staff will be used as necessary

§ 1.1.14 The Owner’s requirements for subcontractor procurement for the performance of the Work:
(List any Owner-specific requirements for subcontractor procurement.)

§ 1.1.15 Other Initial Information on which this Agreement is based:

§ 1.2 The Owner and Construction Manager may rely on the Initial Information. Both parties, however, recognize that
such information may materially change and, in that event, the Owner and the Construction Manager shall appropriately
adjust the Project schedule, the Construction Manager’s services, and the Construction Manager’s compensation. The
Owner shall adjust the Owner’s budget for the Guaranteed Maximum Price and the Owner’s anticipated design and
construction milestones, as necessary, to accommodate material changes in the Initial Information.

§ 1.3 Neither the Owner’s nor the Construction Manager’s representative shall be changed without ten days’ prior notice
to the other party.

ARTICLE2 GENERAL PROVISIONS

§ 2.1 The Contract Documents

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed in
this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. Upon the Owner’s acceptance of the
Construction Manager’s Guaranteed Maximum Price proposal, the Contract Documents will also include the documents
described in Section 3.2.3 and identified in the Guaranteed Maximum Price Amendment and revisions prepared by the
Architect and furnished by the Owner as described in Section 3.2.8. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations or agreements, either written or
oral. If anything in the other Contract Documents, other than a Modification, is inconsistent with this Agreement, this
Agreement shall govern. An enumeration of the Contract Documents, other than a Modification, appears in Article 15.

§ 2.2 Relationship of the Parties

The Construction Manager accepts the relationship of trust and confidence established by this Agreement and covenants
with the Owner to cooperate with the Architect and exercise the Construction Manager’s skill and judgment in
furthering the interests of the Owner to fumish efficient construction administration, management services, and
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supervision; to furnish at all times an adequate supply of workers and materials; and to perform the Work in an
expeditious and economical manner consistent with the Owner’s interests. The Owner agrees to furnish or approve, in a
timely manner, information required by the Construction Manager and to make payments to the Construction Manager
in accordance with the requirements of the Contract Documents.

§ 2.3 General Conditions

§ 2.3.1 For the Preconstruction Phase, AIA Document A201™-2017, General Conditions of the Contract for
Construction, shall apply as follows: Section 1.5, Ownership and Use of Documents; Section 1.7, Digital Data Use and
Transmission; Section 1.8, Building Information Model Use and Reliance; Section 2.2.4, Confidential Information;
Section 3.12.10, Professional Services; Section 10.3, Hazardous Materials; Section 13.1, Governing Law. The term
“Contractor” as used in A201-2017 shall mean the Construction Manager.

§ 2.3.2 For the Construction Phase, the general conditions of the contract shall be as set forth in A201-2017, which
document is incorporated herein by reference. The term “Contractor” as used in A201-2017 shall mean the
Construction Manager.

ARTICLE3 CONSTRUCTION MANAGER'S RESPONSIBILITIES

The Construction Manager’s Preconstruction Phase responsibilities are set forth in Sections 3.1 and 3.2, and in the
applicable provisions of A201-2017 referenced in Section 2.3.1. The Construction Manager’s Construction Phase
responsibilities are set forth in Section 3.3. The Owner and Construction Manager may agree, in consultation with the
Architect, for the Construction Phase to commence prior to completion of the Preconstruction Phase, in which case,
both phases will proceed concurrently. The Construction Manager shall identify a representative authorized to act on
behalf of the Construction Manager with respect to the Project.

§ 3.1 Preconstruction Phase

§ 3.1.1 Extent of Responsibility

The Construction Manager shall exercise reasonable care in performing its Preconstruction Services. The Owner and
Architect shall be entitled to rely on, and shall not be responsible for, the accuracy, completeness, and timeliness of
services and information furnished by the Construction Manager. The Construction Manager, however, does not
warrant or guarantee estimates and schedules except as may be included as part of the Guaranteed Maximum Price. The
Construction Manager is not required to ascertain that the Drawings and Specifications are in accordance with
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the
Construction Manager shall promptly report to the Architect and Owner any nonconformity discovered by or made
known to the Construction Manager as a request for information in such form as the Architect may require.

§ 3.1.2 The Construction Manager shall provide a preliminary evaluation of the Owner’s program, schedule and
construction budget requirements, each in terms of the other.

§ 3.1.3 Consultation
§ 3.1.3.1 The Construction Manager shall schedule and conduct meetings with the Architect and Owner to discuss such
matters as procedures, progress, coordination, and scheduling of the Work.

§ 3.1.3.2 The Construction Manager shall advise the Owner and Architect on proposed site use and improvements,
selection of materials, building systems, and equipment. The Construction Manager shall also provide recommendations
to the Owner and Architect, consistent with the Project requirements, on constructability; availability of materials and
labor; time requirements for procurement, installation and construction; prefabrication; and factors related to
construction cost including, but not limited to, costs of alternative designs or materials, preliminary budgets, life-cycle
data, and possible cost reductions. The Construction Manager shall consult with the Architect regarding professional
services to be provided by the Construction Manager during the Construction Phase.

§ 3.1.3.3 The Construction Manager shall assist the Owner and Architect in establishing building information modeling
and digital data protocols for the Project, using AIA Document E203™-2013, Building Information Modeling and
Digital Data Exhibit, to establish the protocols for the development, use, transmission, and exchange of digital data.

§ 3.1.4 Project Schedule

When Project requirements in Section 4.1.1 have been sufficiently identified, the Construction Manager shall prepare
and periodically update a Project schedule for the Architect’s review and the Owner’s acceptance. The Construction
Manager shall obtain the Architect’s approval for the portion of the Project schedule relating to the performance of the
Architect’s services. The Project schedule shall coordinate and integrate the Construction Manager’s services, the

4 AIA Document A133™ — 2019. Copyright© 1991, 2003, 2009, and 2019 by The American Institute of Architects. All rights reserved. WARNING: This
Init. AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or 6
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This
/ document was created on  01/08/2020 17:12:06  under the terms of AIA Documents on Demand® Order No. 2010452724 | and is not for resale. This
document is licensed by The American Institute of Architects for one-time use only, and may not be reproduced prior to its completion.



Architect’s services, other Owner consultants’ services, and the Owner’s responsibilities; and identify items that affect
the Project’s timely completion. The updated Project schedule shall include the following: submission of the
Guaranteed Maximum Price proposal; components of the Work; times of commencement and completion required of
each Subcontractor; ordering and delivery of products, including those that must be ordered in advance of construction:
and the occupancy requirements of the Owner.

§ 3.1.5 Phased Construction

The Construction Manager, in consultation with the Architect, shall provide recommendations with regard to
accelerated or fast-track scheduling, procurement, and sequencing for phased construction. The Construction Manager
shall take into consideration cost reductions, cost information, constructability, provisions for temporary facilities, and
procurement and construction scheduling issues.

§ 3.1.6 Cost Estimates

§ 3.1.6.1 Based on the preliminary design and other design criteria prepared by the Architect, the Construction Manager
shall prepare, for the Architect’s review and the Owner’s approval, preliminary estimates of the Cost of the Work or the
cost of program requirements using area, volume, or similar conceptual estimating techniques. If the Architect or
Construction Manager suggests alternative materials and systems, the Construction Manager shall provide cost
evaluations of those alternative materials and systems.

§3.1.6.2 As the Architect progresses with the preparation of the Schematic Design, Design Development and
Construction Documents, the Construction Manager shall prepare and update, at appropriate intervals agreed to by the
Owner, Construction Manager and Architect, an estimate of the Cost of the Work with increasing detail and refinement.
The Construction Manager shall include in the estimate those costs to allow for the further development of the design,
price escalation, and market conditions, until such time as the Owner and Construction Manager agree on a
Guaranteed Maximum Price for the Work. The estimate shall be provided for the Architect’s review and the Owner’s
approval. The Construction Manager shall inform the Owner and Architect in the event that the estimate of the Cost of
the Work exceeds the latest approved Project budget, and make recommendations for corrective action.

§ 3.1.6.3 If the Architect is providing cost estimating services as a Supplemental Service, and a discrepancy exists
between the Construction Manager’s cost estimates and the Architect’s cost estimates, the Construction Manager and
the Architect shall work together to reconcile the cost estimates.

§ 3.1.7 As the Architect progresses with the preparation of the Schematic Design, Design Development and Construction
Documents, the Construction Manager shall consult with the Owner and Architect and make recommendations
regarding constructability and schedules, for the Architect’s review and the Owner’s approval.

§ 3.1.8 The Construction Manager shall provide recommendations and information to the Owner and Architect regarding
equipment, materials, services, and temporary Project facilities.

§ 3.1.9 The Construction Manager shall provide a staffing plan for Preconstruction Phase services for the Owner’s
review and approval.

§ 3.1.10 If the Owner identified a Sustainable Objective in Article 1, the Construction Manager shall fulfill its
Preconstruction Phase responsibilities as required in AIA Document E234™-2019, Sustainable Projects Exhibit,
Construction Manager as Constructor Edition, attached to this Agreement.

§ 3.1.11 Subcontractors and Suppliers

§ 3.1.11.1 If the Owner has provided requirements for subcontractor procurement in section 1.1.14, the Construction
Manager shall provide a subcontracting plan, addressing the Owner’s requirements, for the Owner’s review and
approval.

§ 3.1.11.2 The Construction Manager shall develop bidders’ interest in the Project.

§ 3.1.11.3 The processes described in Article 9 shall apply if bid packages will be issued during the Preconstruction
Phase.

§ 3.1.12 Procurement
The Construction Manager shall prepare, for the Architect’s review and the Owner’s acceptance, a procurement
schedule for items that must be ordered in advance of construction. The Construction Manager shall expedite and
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coordinate the ordering and delivery of materials that must be ordered in advance of construction. If the Owner agrees
to procure any items prior to the establishment of the Guaranteed Maximum Price, the Owner shall procure the items on
terms and conditions acceptable to the Construction Manager. Upon the establishment of the Guaranteed Maximum
Price, the Owner shall assign all contracts for these items to the Construction Manager and the Construction Manager
shall thereafter accept responsibility for them.

§ 3.1.13 Compliance with Laws

The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules and regulations, and
lawful orders of public authorities applicable to its performance under this Contract, and with equal employment
opportunity programs, and other programs as may be required by governmental and quasi-governmental authorities.

§ 3.1.14 Other Preconstruction Services

Insert a description of any other Preconstruction Phase services to be provided by the Construction Manager, or
reference an exhibit attached to this document

(Describe any other Preconstruction Phase services, such as providing cash flow projections, development of a project
information management system, early selection or procurement of subcontractors, efc.)

MacHill Construction will develop bid packages based off of the proposed design, advertise the project, and conduct a
public bid/bid opening.

§ 3.2 Guaranteed Maximum Price Proposal

§3.2.1 At a time to be mutually agreed upon by the Owner and the Construction Manager, the Construction Manager
shall prepare a Guaranteed Maximum Price proposal for the Owner’s and Architect’s review, and the Owner’s
acceptance. The Guaranteed Maximum Price in the proposal shall be the sum of the Construction Manager’s estimate of
the Cost of the Work, the Construction Manager’s contingency described in Section 3.2.4, and the Construction
Manager’s Fee described in Section 6.1.2.

§ 3.2.2 To the extent that the Contract Documents are anticipated to require further development, the Guaranteed
Maximum Price includes the costs attributable to such further development consistent with the Contract Documents and
reasonably inferable therefrom. Such further development does not include changes in scope, systems, kinds and quality
of materials, finishes, or equipment, all of which, if required, shall be incorporated by Change Order.

§ 3.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a written statement of its
basis, which shall include the following;

1 Alist of the Drawings and Specifications, including all Addenda thereto, and the Conditions of the
Contract;

2 Alist of the clarifications and assumptions made by the Construction Manager in the preparation of the
Guaranteed Maximum Price proposal, including assumptions under Section 3.2.2;

3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost of
the Work organized by trade categories or systems, including allowances; the Construction Manager’s
contingency set forth in Section 3.2.4; and the Construction Manager’s Fee;

4 The anticipated date of Substantial Completion upon which the proposed Guaranteed Maximum Price is
based; and

5 A date by which the Owner must accept the Guaranteed Maximum Price.

§ 3.2.4 In preparing the Construction Manager’s Guaranteed Maximum Price proposal, the Construction Manager shall
include a contingency for the Construction Manager’s exclusive use to cover those costs that are included in the
Guaranteed Maximum Price but not otherwise allocated to another line item or included in a Change Order.

§ 3.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum Price
proposal. In the event that the Owner or Architect discover any inconsistencies or inaccuracies in the information
presented, they shall promptly notify the Construction Manager, who shall make appropriate adjustments to the
Guaranteed Maximum Price proposal, its basis, or both.

§ 3.2.6 If the Owner notifies the Construction Manager that the Owner has accepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum
Price proposal shall be deemed effective without further acceptance from the Construction Manager. Following
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Init.

acceptance of a Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed
Maximum Price Amendment amending this Agreement, a copy of which the Owner shall provide to the Architect. The
Guaranteed Maximum Price Amendment shall set forth the agreed upon Guaranteed Maximum Price with the
information and assumptions upon which it is based.

§ 3.2.7 The Construction Manager shall not incur any cost to be reimbursed as part of the Cost of the Work prior to the
execution of the Guaranteed Maximum Price Amendment, unless the Owner provides prior written authorization for
such costs.

§ 3.2.8 The Owner shall authorize preparation of revisions to the Contract Documents that incorporate the agreed-upon
assumptions and clarifications contained in the Guaranteed Maximum Price Amendment. The Owner shall promptly
furnish such revised Contract Documents to the Construction Manager. The Construction Manager shall notify the
Owner and Architect of any inconsistencies between the agreed-upon assumptions and clarifications contained in the
Guaranteed Maximum Price Amendment and the revised Contract Documents.

§ 3.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consumer, use and similar
taxes for the Work provided by the Construction Manager that are legally enacted, whether or not yet effective, at the
time the Guaranteed Maximum Price Amendment is executed.

§ 3.3 Construction Phase

§ 3.3.1 General

§ 3.3.1.1 For purposes of Section 8.1.2 of A201-2017, the date of commencement of the Work shall mean the date of
commencement of the Construction Phase.

§ 3.3.1.2 The Construction Phase shall commence upon the Owner’s execution of the Guaranteed Maximum Price
Amendment or, prior to acceptance of the Guaranteed Maximum Price proposal, by written agreement of the parties.
The written agreement shall set forth a description of the Work to be performed by the Construction Manager, and any
insurance and bond requirements for Work performed prior to execution of the Guaranteed Maximum Price
Amendment.

§ 3.3.2 Administration

§ 3.3.2.1 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures,
progress, coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly
distribute minutes of the meetings to the Owner and Architect.

§3.3.2.2 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare
and submit to the Owner and Architect a construction schedule for the Work and a submittal schedule in accordance
with Section 3.10 of A201-2017.

§ 3.3.2.3 Monthly Report

The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as agreed to by the
Owner, the Construction Manager shall submit written progress reports to the Owner and Architect, showing
percentages of completion and other information required by the Owner.

§ 3.3.2.4 Daily Logs

The Construction Manager shall keep, and make available to the Owner and Architect, a daily log containing a record
for each day of weather, portions of the Work in progress, number of workers on site, identification of equipment on
site, problems that might affect progress of the work, accidents, injuries, and other information required by the Owner.

§ 3.3.2.5 Cost Control

The Construction Manager shall develop a system of cost control for the Work, including regular monitoring of actual
costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Construction Manager
shall identify variances between actual and estimated costs and report the variances to the Owner and Architect, and
shall provide this information in its monthly reports to the Owner and Architect, in accordance with Section 3.3.2.3
above.
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ARTICLE4 OWNER’S RESPONSIBILITIES

§ 4.1 Information and Services Required of the Owner

§ 4.1.1 The Owner shall provide information with reasonable promptness, regarding requirements for and limitations on
the Project, including a written program which shall set forth the Owner’s objectives, constraints, and criteria, including
schedule, space requirements and relationships, flexibility and expandability, special equipment, systems, sustainability
and site requirements.

§4.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager may request in
writing that the Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the
Owner’s obligations under the Contract. After execution of the Guaranteed Maximum Price Amendment, the
Construction Manager may request such information as set forth in A201-2017 Section 2.2.

§ 4.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget
for the Cost of the Work as defined in Article 7, (2) the Owner’s other costs, and (3) reasonable contingencies related to
all of these costs. If the Owner significantly increases or decreases the Owner’s budget for the Cost of the Work, the
Owmer shall notify the Construction Manager and Architect. The Owner and the Architect, in consultation with the
Construction Manager, shall thereafter agree to a corresponding change in the Project’s scope and quality.

§ 4.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase, the Owner shall
furnish the following information or services with reasonable promptness. The Owner shall also furnish any other
information or services under the Owner’s control and relevant to the Construction Manager’s performance of the Work
with reasonable promptness after receiving the Construction Manager’s written request for such information or services.
The Construction Manager shall be entitled to rely on the accuracy of information and services furnished by the Owner
but shall exercise proper precautions relating to the safe performance of the Work.

§ 4.1.4.1 The Owner shall furnish tests, inspections, and reports, required by law and as otherwise agreed to by the
parties, such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous
materials.

§ 4.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for
the site of the Project, and a written legal description of the site. The surveys and legal information shall include, as
applicable, grades and lines of streets, alleys, pavements and adjoining property and structures; designated wetlands;
adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and
contours of the site; locations, dimensions and other necessary data with respect to existing buildings, other
improvements and trees; and information concerning available utility services and lines, both public and private, above
and below grade, including inverts and depths. All the information on the survey shall be referenced to a Project
benchmark.

§4.1.4.3 The Owner, when such services are requested, shall furnish services of geotechnical engineers, which may
include test borings, test pits, determinations of soil bearing values, percolation tests, evaluations of hazardous
materials, seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations for anticipating
subsoil conditions, with written reports and appropriate recommendations.

§ 4.1.5 During the Construction Phase, the Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness. The Owner shall also furnish any other information or services under
the Owner’s control and relevant to the Construction Manager’s performance of the Work with reasonable promptness
after receiving the Construction Manager’s written request for such information or services.

§ 4.1.6 If the Owner identified a Sustainable Objective in Article 1, the Owner shall fulfill its responsibilities as required
in ATA Document E234™-2019, Sustainable Projects Exhibit, Construction Manager as Constructor Edition, attached
to this Agreement.

§ 4.2 Owner's Designated Representative

The Owner shall identify a representative authorized to act on behalf of the Owner with respect to the Project. The
Owner’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section 4.2.1
of A201-2017, the Architect does not have such authority. The term “Owner” means the Owner or the Owner’s
authorized representative.
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§ 4.2.1 Legal Requirements. The Owner shall furnish all legal, insurance and accounting services, including auditing
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 4.3 Architect

The Owner shall retain an Architect to provide services, duties and responsibilities as described in AIA Document
B133™-2019, Standard Form of Agreement Between Owner and Architect, Construction Manager as Constructor
Edition, including any additional services requested by the Construction Manager that are necessary for the
Preconstruction and Construction Phase services under this Agreement. The Owner shall provide the Construction
Manager with a copy of the scope of services in the executed agreement between the Owner and the Architect, and any
further modifications to the Architect’s scope of services in the agreement.

ARTICLE5 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES

§ 5.1 Compensation

§ 5.1.1 For the Construction Manager’s Preconstruction Phase services described in Sections 3.1 and 3.2, the Owner
shall compensate the Construction Manager as follows:

(Insert amount of, or basis for, compensation and include a list of reimbursable cost items, as applicable.)
Pre-Construction Services are included in the CM fee and are based on 10% of the proposed CM fee. In the event that
Pre Construction services are completed and construction does not proceed, at no fault of MacHill Construction, The

City of Midwest City agrees to pay MacHill 10% of the Fee based on the $1.59 Million budget. 10% of the fee is valued
at$11,130.

§ 5.1.2 The hourly billing rates for Preconstruction Phase services of the Construction Manager and the Construction
Manager’s Consultants and Subcontractors, if any, are set forth below.
(If applicable, attach an exhibit of hourly billing rates or insert them below.)

Individual or Position Rate

§ 5.1.2.1 Hourly billing rates for Preconstruction Phase services include all costs to be paid or incurred by the
Construction Manager, as required by law or collective bargaining agreements, for taxes, insurance, contributions,
assessments and benefits and, for personnel not covered by collective bargaining agreements, customary benefits such
as sick leave, medical and health benefits, holidays, vacations and pensions, and shall remain unchanged unless the
parties execute a Modification.

§ 5.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within
Seven (7 ) months of the date of this Agreement, through no fault of the Construction Manager, the
Construction Manager’s compensation for Preconstruction Phase services shall be equitably adjusted.

§ 5.2 Payments
§ 5.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.

§ 5.2.2 Payments are due and payable upon presentation of the Construction Manager’s invoice. Amounts unpaid

Thirty ( 30 ) days after the invoice date shall bear interest at the rate entered below, or in the
absence thereof at the legal rate prevailing from time to time at the principal place of business of the Construction
Manager.

(Insert rate of monthly or annual interest agreed upon.)

%
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ARTICLE6 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

§ 6.1 Contract Sum

§ 6.1.1 The Owner shall pay the Construction Manager the Contract Sum in current funds for the Construction
Manager’s performance of the Contract after execution of the Guaranteed Maximum Price Amendment. The Contract
Sum is the Cost of the Work as defined in Article 7 plus the Construction Manager’s Fee.

§ 6.1.2 The Construction Manager’s Fee:

(State a lump sum, percentage of Cost of the Work or other provision for determining the Construction Manager's Fee.)
Fee will be calculated as 7% of the cost of the work. General Conditions will be billed at 5% of the sum of the total cost
of the work packages and other items being managed. General Conditions is considered a cost of the work. Fee and

General Conditions will be billed on monthly basis once construction begins. Retainage shall not be held from the CM
Fee.

§ 6.1.3 The method of adjustment of the Construction Manager’s Fee for changes in the Work:

5% General Conditions will be added to the cost of any change in work. 7% Fee will be added to the sum total of the
cost of the change in work and the general conditions.

§ 6.1.4 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the Work:

Subcontractors will be required to include in their bid a % mark up for changes in work. In the event that they do not fill
this section of the bid form out, they will be limited to 15% OH&P.

§ 6.1.5 Rental rates for Construction Manager-owned equipment shall not exceed
Ten percent (10 %) of the standard rental rate paid at the place of the Project.

§ 6.1.6 Liquidated damages, if any:
(Insert terms and conditions for liquidated damages, if any.)
None

§ 6.1.7 Other:

(Insert provisions for bonus, cost savings or other incentives, if any, that might result in a change to the Contract Sum.)
None

§ 6.2 Guaranteed Maximum Price

The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum Price set forth
in the Guaranteed Maximum Price Amendment, subject to additions and deductions by Change Order as provided in the
Contract Documents. Costs which would cause the Guaranteed Maximum Price to be exceeded shall be paid by the
Construction Manager without reimbursement by the Owner.

§ 6.3 Changes in the Work
§ 6.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general scope of the
Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The

Construction Manager may be entitled to an equitable adjustment in the Contract Time as a result of changes in the
Work.
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§ 6.3.1.1 The Architect may order minor changes in the Work as provided in Article 7 of AIA Document A201-2017,
General Conditions of the Contract for Construction,

§ 6.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the execution
of the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Article 7 of AIA
Document A201-2017, General Conditions of the Contract for Construction.

§ 6.3.3 Adjustments to subcontracts awarded on the basis of a stipulated sum shall be determined in accordance with
Article 7 of A201-2017, as they refer to “cost” and “fee,” and not by Articles 6 and 7 of this Agreement. Adjustments to
subcontracts awarded with the Owner’s prior written consent on the basis of cost plus a fee shall be calculated in
accordance with the terms of those subcontracts.

§ 6.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms “cost” and “costs” as used in Article 7 of
ATA Document A201-2017 shall mean the Cost of the Work as defined in Article 7 of this Agreement and the term
“fee” shall mean the Construction Manager’s Fee as defined in Section 6.1.2 of this Agreement.

§ 6.3.5 If no specific provision is made in Section 6.1.3 for adjustment of the Construction Manager’s Fee in the case of
changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 6.1.3 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work,
and the Guaranteed Maximum Price shall be adjusted accordingly.

ARTICLE7 COST OF THE WORK FOR CONSTRUCTION PHASE

§ 7.1 Costs to Be Reimbursed

§7.1.1 The term Cost of the Work shall mean costs necessarily incurred by the Construction Manager in the proper
performance of the Work. The Cost of the Work shall include only the items set forth in Sections 7.1 through 7.7.

§ 7.1.2 Where, pursuant to the Contract Documents, any cost is subject to the Owner’s prior approval, the Construction
Manager shall obtain such approval in writing prior to incurring the cost.

§ 7.1.3 Costs shall be at rates not higher than the standard rates paid at the place of the Project, except with prior
approval of the Owner.

§ 7.2 Labor Costs

§ 7.2.1 Wages or salaries of construction workers directly employed by the Construction Manager to perform the
construction of the Work at the site or, with the Owner’s prior approval, at off-site workshops.

§ 7.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when stationed at the
site and performing Work, with the Owner’s prior approval.

§7.2.2.1 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when performing
Work and stationed at a location other than the site, but only for that portion of time required for the Work, and limited
to the personnel and activities listed below:

(Identify the personnel, type of activily and, if applicable, any agreed upon percentage of time to be devoted to the
Work.)

§ 7.2.3 Wages and salaries of the Construction Manager’s supervisory or administrative personnel engaged at factories,
workshops or while traveling, in expediting the production or transportation of materials or equipment required for the
Worl, but only for that portion of their time required for the Work.

§ 7.2.4 Costs paid or incurred by the Construction Manager, as required by law or collective bargaining agreements, for
taxes, insurance, contributions, assessments and benefits and, for personnel not covered by collective bargaining
agreements, customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions,
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provided such costs are based on wages and salaries included in the Cost of the Work under Sections 7.2.1 through
723,

§ 7.2.5 It agreed rates for labor costs, in lieu of actual costs, are provided in this Agreement, the rates shall remain
unchanged throughout the duration of this Agreement, unless the parties execute a Modification.

§ 7.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the subcontracts
and this Agreement.

§ 7.4 Costs of Materials and Equipment Incorporated in the Completed Construction
§ 7.4.1 Costs, including transportation and storage at the site, of materials and equipment incorporated, or to be
incorporated, in the completed construction.

§ 7.4.2 Costs of materials described in the preceding Section 7.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner’s property at the completion of
the Work or, at the Owner’s option, shall be sold by the Construction Manager. Any amounts realized from such sales
shall be credited to the Owner as a deduction from the Cost of the Work.

§ 7.5 Costs of Other Materials and Equipment, Temporary Facilities and Related Items

§ 7.5.1 Costs of transportation, storage, installation, dismantling, maintenance, and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Construction Manager at the site and fully consumed in the performance of the Work. Costs of
materials, supplies, temporary facilities, machinery, equipment, and tools, that are not fully consumed, shall be based on
the cost or value of the item at the time it is first used on the Project site less the value of the item when it is no longer
used at the Project site. Costs for items not fully consumed by the Construction Manager shall mean fair market value.

§ 7.5.2 Rental charges for temporary facilities, machinery, equipment, and hand tools not customarily owned by
construction workers that are provided by the Construction Manager at the site, and the costs of transportation,
installation, dismantling, minor repairs, and removal of such temporary facilities, machinery, equipment, and hand tools.
Rates and quantities of equipment owned by the Construction Manager, or a related party as defined in Section 7.8,
shall be subject to the Owner’s prior approval. The total rental cost of any such equipment may not exceed the purchase
price of any comparable item.

§7.5.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.
§ 7.5.4 Costs of the Construction Manager’s site office, including general office equipment and supplies.

§7.5.5 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, subject to the
Owner’s prior approval.

§ 7.6 Miscellaneous Costs

§7.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly
attributed to this Contract.

§7.6.1.1 Costs for self-insurance, for either full or partial amounts of the coverages required by the Contract Documents,
with the Owner’s prior approval.

§7.6.1.2 Costs for insurance through a captive insurer owned or controlled by the Construction Manager, with the
Owner’s prior approval.

§ 7.6.2 Sales, use, or similar taxes, imposed by a governmental authority, that are related to the Work and for which the
Construction Manager is liable.

§7.6.3 Fees and assessments for the building permit, and for other permits, licenses, and inspections, for which the
Construction Manager is required by the Contract Documents to pay.
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§ 7.6.4 Fees of laboratories for tests required by the Contract Documents; except those related to defective or
nonconforming Work for which reimbursement is excluded under Article 13 of AIA Document A201-2017 or by other
provisions of the Contract Documents, and which do not fall within the scope of Section 7.7.3.

§ 7.6.5 Royalties and license fees paid for the use of a particular design, process, or product, required by the Contract
Documents.

§ 7.6.5.1 The cost of defending suits or claims for infringement of patent rights arising from requirements of the Contract
Documents, payments made in accordance with legal judgments against the Construction Manager resulting from such
suits or claims, and payments of settlements made with the Owner’s consent, unless the Construction Manager had
reason to believe that the required design, process, or product was an infringement of a copyright or a patent, and the
Construction Manager failed to promptly furnish such information to the Architect as required by Article 3 of AIA
Document A201-2017. The costs of legal defenses, judgments, and settlements shall not be included in the Cost of the
Work used to calculate the Construction Manager’s Fee or subject to the Guaranteed Maximum Price.

§ 7.6.6 Costs for communications services, electronic equipment, and software, directly related to the Work and located
at the site, with the Owner’s prior approval.

§ 7.6.7 Costs of document reproductions and delivery charges.

§ 7.6.8 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfill a specific
responsibility in the Contract Documents.

§ 7.6.9 Legal, mediation and arbitration costs, including attorneys’ fees, other than those arising from disputes between the
Owner and Construction Manager, reasonably incurred by the Construction Manager after the execution of this Agreement
in the performance of the Work and with the Owner’s prior approval, which shall not be unreasonably withheld.

§ 7.6.10 Expenses incurred in accordance with the Construction Manager’s standard written personnel policy for
relocation and temporary living allowances of the Construction Manager’s personnel required for the Work, with the
Owner’s prior approval.

§ 7.6.11 That portion of the reasonable expenses of the Construction Manager’s supervisory or administrative personnel
incurred while traveling in discharge of duties connected with the Work.

§ 7.7 Other Costs and Emergencies
§ 7.7.1 Other costs incurred in the performance of the Work, with the Owner’s prior approval.

§7.7.2 Costs incurred in taking action to prevent threatened damage, injury, or loss, in case of an emergency affecting
the safety of persons and property, as provided in Article 10 of AIA Document A201-2017.

§ 7.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Construction Manager,
Subcontractors, or suppliers, provided that such damaged or nonconforming Work was not caused by the negligence of,
or failure to fulfill a specific responsibility by, the Construction Manager, and only to the extent that the cost of repair or
correction is not recovered by the Construction Manager from insurance, sureties, Subcontractors, suppliers, or others.

§ 7.7.4 The costs described in Sections 7.1 through 7.7 shall be included in the Cost of the Work, notwithstanding any
provision of AIA Document A201-2017 or other Conditions of the Contract which may require the Construction
Manager to pay such costs, unless such costs are excluded by the provisions of Section 7.9.

§ 7.8 Related Party Transactions

§ 7.8.1 For purposes of this Section 7.8, the term “related party” shall mean (1) a parent, subsidiary, affiliate, or other
entity having common ownership of, or sharing common management with, the Construction Manager; (2) any entity in
which any stockholder in, or management employee of, the Construction Manager holds an equity interest in excess of
ten percent in the aggregate; (3) any entity which has the right to control the business or affairs of the Construction
Manager; or (4) any person, or any member of the immediate family of any person, who has the right to control the
business or affairs of the Construction Manager.

§ 7.8.2If any of the costs to be reimbursed arise from a transaction between the Construction Manager and a related
party, the Construction Manager shall notify the Owner of the specific nature of the contemplated transaction, including

. AIA Document A133™ —2019. Copyright © 1991, 2003, 2009, and 2019 by The American Institute of Architects. All rights reserved. WARNING: This
Init. AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or 15
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This
;ﬁ document was created on  01/08/2020 17:12:06  under the terms of AIA Documents on Demand® Order No. 2010452724 | and is not for resale. This
document is licensed by The American Institute of Architects for one-time use only, and may not be reproduced prior to its completion.



the identity of the related party and the anticipated cost to be incurred, before any such transaction is consummated or
cost incurred. If the Owner, after such notification, authorizes the proposed transaction in writing, then the cost incurred
shall be included as a cost to be reimbursed, and the Construction Manager shall procure the Work, equipment, goods,
or service, from the related party, as a Subcontractor, according to the terms of Article 9. If the Owner fails to authorize
the transaction in writing, the Construction Manager shall procure the Work, equipment, goods, or service from some
person or entity other than a related party according to the terms of Article 9.

§ 7.9 Costs Not To Be Reimbursed
§7.9.1 The Cost of the Work shall not include the items listed below:

.1 Salaries and other compensation of the Construction Manager’s personnel stationed at the Construction
Manager’s principal office or offices other than the site office, except as specifically provided in Section
7.2, or as may be provided in Article 14;

.2 Bonuses, profit sharing, incentive compensation, and any other discretionary payments, paid to anyone
hired by the Construction Manager or paid to any Subcontractor or vendor, unless the Owner has
provided prior approval;

3 Expenses of the Construction Manager’s principal office and offices other than the site office;

4 Overhead and general expenses, except as may be expressly included in Sections 7.1 to 7.7;

5  The Construction Manager’s capital expenses, including interest on the Construction Manager’s capital
employed for the Work;

.6 Except as provided in Section 7.7.3 of this Agreement, costs due to the negligence of, or failure to fulfill
a specific responsibility of the Contract by, the Construction Manager, Subcontractors, and suppliers, or
anyone directly or indirectly employed by any of them or for whose acts any of them may be liable;

.7 Any cost not specifically and expressly described in Sections 7.1 to 7.7;

.8 Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded; and

9 Costs for services incurred during the Preconstruction Phase.

ARTICLE8 DISCOUNTS, REBATES, AND REFUNDS

§ 8.1 Cash discounts obtained on payments made by the Construction Manager shall accrue to the Owner if (1) before
making the payment, the Construction Manager included the amount to be paid, less such discount, in an Application
for Payment and received payment from the Owner, or (2) the Owner has deposited funds with the Construction
Manager with which to make payments; otherwise, cash discounts shall accrue to the Construction Manager. Trade
discounts, rebates, refunds, and amounts received from sales of surplus materials and equipment shall accrue to the
Owner, and the Construction Manager shall make provisions so that they can be obtained.

§ 8.2 Amounts that accrue to the Owner in accordance with the provisions of Section 8.1 shall be credited to the Owner
as a deduction from the Cost of the Work.

ARTICLE9 SUBCONTRACTS AND OTHER AGREEMENTS

§ 9.1 Those portions of the Work that the Construction Manager does not customarily perform with the Construction
Manager’s own personnel shall be performed under subcontracts or other appropriate agreements with the Construction
Manager. The Owner may designate specific persons from whom, or entities from which, the Construction Manager
shall obtain bids. The Construction Manager shall obtain bids from Subcontractors, and from suppliers of materials or
equipment fabricated especially for the Work, who are qualified to perform that portion of the Work in accordance with
the requirements of the Contract Documents. The Construction Manager shall deliver such bids to the Architect and
Owner with an indication as to which bids the Construction Manager intends to accept. The Owner then has the right to
review the Construction Manager’s list of proposed subcontractors and suppliers in consultation with the Architect and,
subject to Section 9.1.1, to object to any subcontractor or supplier. Any advice of the Architect, or approval or objection
by the Owner, shall not relieve the Construction Manager of its responsibility to perform the Work in accordance with
the Contract Documents. The Construction Manager shall not be required to contract with anyone to whom the
Construction Manager has reasonable objection.

§ 9.1.1 When a specific subcontractor or supplier (1) is recommended to the Owner by the Construction Manager; (2) is
qualified to perform that portion of the Work; and (3) has submitted a bid that conforms to the requirements of the
Contract Documents without reservations or exceptions, but the Owner requires that another bid be accepted, then the
Construction Manager may require that a Change Order be issued to adjust the Guaranteed Maximum Price by the
difference between the bid of the person or entity recommended to the Owner by the Construction Manager and the
amount of the subcontract or other agreement actually signed with the person or entity designated by the Owner.
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§ 9.2 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement, and shall
not be awarded on the basis of cost plus a fee without the Owner’s prior written approval. If a subcontract is awarded on
the basis of cost plus a fee, the Construction Manager shall provide in the subcontract for the Owner to receive the same

audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction Manager in Article
10.

ARTICLE 10 ACCOUNTING RECORDS

The Construction Manager shall keep full and detailed records and accounts related to the Cost of the Work, and
exercise such controls, as may be necessary for proper financial management under this Contract and to substantiate all
costs incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be permitted to
audit and copy, the Construction Manager’s records and accounts, including complete documentation supporting
accounting entries, books, job cost reports, correspondence, instructions, drawings, receipts, subcontracts,
Subcontractor’s proposals, Subcontractor’s invoices, purchase orders, vouchers, memoranda, and other data relating to
this Contract. The Construction Manager shall preserve these records for a period of three years after final payment, or
for such longer period as may be required by law.

ARTICLE 11 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 11.1 Progress Payments

§ 11.1.1 Based upon Applications for Payment submitted to the Architect by the Construction Manager, and Certiticates
for Payment issued by the Architect, the Owner shall make progress payments on account of the Contract Sum, to the
Construction Manager, as provided below and elsewhere in the Contract Documents,

§ 11.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

§ 11.1.3 Provided that an Application for Payment is received by the Architect not later than the ~ 30th  day of a
month, the Owner shall make payment of the amount certified to the Construction Manager not later than
the  30th  dayofthe following month. If an Application for Payment is received by the Architect after the
application date fixed above, payment of the amount certified shall be made by the Owner not later than

Thirty ( 30 ) days after the Architect receives the Application for Payment.

(Federal, state or local laws may require payment within a certain period of time.)

§ 11.1.4 With each Application for Payment, the Construction Manager shall submit payrolls, petty cash accounts, receipted
invoices or invoices with check vouchers attached, and any other evidence required by the Owner or Architect to demonstrate
that payments already made by the Construction Manager on account of the Cost of the Work equal or exceed progress
payments already received by the Construction Manager, plus payrolls for the period covered by the present Application for
Payment, less that portion of the progress payments attributable to the Construction Manager’s Fee.

§ 11.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the
Construction Manager in accordance with the Contract Documents. The schedule of values shall allocate the entire
Guaranteed Maximum Price among; (1) the various portions of the Work; (2) any contingency for costs that are
included in the Guaranteed Maximum Price but not otherwise allocated to another line item or included in a Change
Order; and (3) the Construction Manager’s Fee.

§ 11.1.5.1 The schedule of values shall be prepared in such form and supported by such data to substantiate its accuracy
as the Architect may require. The schedule of values shall be used as a basis for reviewing the Construction Manager’s
Applications for Payment.

§ 11.1.5.2 The allocation of the Guaranteed Maximum Price under this Section 11.1.5 shall not constitute a separate
guaranteed maximum price for the Cost of the Work of each individual line item in the schedule of values.

§ 11.1.5.3 When the Construction Manager allocates costs from a contingency to another line item in the schedule of
values, the Construction Manager shall submit supporting documentation to the Architect.
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§ 11.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) the
percentage of that portion of the Work which has actually been completed, or (2) the percentage obtained by dividing
(a) the expense that has actually been incurred by the Construction Manager on account of that portion of the Work and
for which the Construction Manager has made payment or intends to make payment prior to the next Application for
Payment, by (b) the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of
values.

§ 11.1.7 In accordance with AIA Document A201-2017 and subject to other provisions of the Contract Documents, the
amount of each progress payment shall be computed as follows:

§ 11.1.7.1 The amount of each progress payment shall first include:

.1 That portion of the Guaranteed Maximum Price properly allocable to completed Work as determined by
multiplying the percentage of completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the most recent schedule of values;

.2 That portion of the Guaranteed Maximum Price properly allocable to materials and equipment delivered
and suitably stored at the site for subsequent incorporation in the completed construction or, if approved
in writing in advance by the Owner, suitably stored off the site at a location agreed upon in writing;

3 That portion of Construction Change Directives that the Architect determines, in the Architect’s
professional judgment, to be reasonably justified; and

4 The Construction Manager’s Fee, computed upon the Cost of the Work described in the preceding
Sections 11.1.7.1.1 and 11.1.7.1.2 at the rate stated in Section 6.1.2 or, if the Construction Manager’s Fee
is stated as a fixed sum in that Section, an amount that bears the same ratio to that fixed-sum fee as the
Cost of the Work included in Sections 11.1.7.1.1 and 11.1.7.1.2 bears to a reasonable estimate of the
probable Cost of the Work upon its completion.

§ 11.1.7.2 The amount of each progress payment shall then be reduced by:

.1 The aggregate of any amounts previously paid by the Owner;

.2 The amount, it any, for Work that remains uncorrected and for which the Architect has previously
withheld a Certificate for Payment as provided in Article 9 of AIA Document A201-2017;

3 Any amount for which the Construction Manager does not intend to pay a Subcontractor or material
supplier, unless the Work has been performed by others the Construction Manager intends to pay;

4 For Work performed or defects discovered since the last payment application, any amount for which the
Architect may withhold payment, or nullify a Certificate of Payment in whole or in part, as provided in
Article 9 of AIA Document A201-2017,

5 The shortfall, if any, indicated by the Construction Manager in the documentation required by Section
11.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently discovered
by the Owner’s auditors in such documentation; and

.6 Retainage withheld pursuant to Section 11.1.8.

§ 11.1.8 Retainage

§ 11.1.8.1 For each progress payment made prior to Substantial Completion of the Work, the Owner may withhold the
following amount, as retainage, from the payment otherwise due:

(Insert a percentage or amount to be withheld as retainage from each Application for Payment. The amount of
retainage may be limited by governing law.)

2.5% of each progress payment prior to Substantial Completion of the Work may be withheld by the Owner from
the payment to the Construction Manager.

§ 11.1.8.1.1 The following items are not subject to retainage:
(Insert any items not subject to the withholding of retainage, such as general conditions, insurance, etc.)
CM Fee, Testing, and Suppliers. Insurance, Bonding, etc.
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§ 11.1.8.2 Reduction or limitation of retainage, if any, shall be as follows:

(If the retainage established in Section 11.1.8.1 is to be modified prior to Substantial Completion of the entire Work,
insert provisions for such modification.)

Retainage will only be reduced prior to final completion if agreed to by the owner, architect, and construction
manager

§ 11.1.8.3 Except as set forth in this Section 11.1.8.3, upon Substantial Completion of the Work, the Construction
Manager may submit an Application for Payment that includes the retainage withheld from prior Applications for
Payment pursuant to this Section 11.1.8. The Application for Payment submitted at Substantial Completion shall not
include retainage as follows:

(Insert any other conditions for release of retainage, such as upon completion of the Owner’s audit and reconciliation,
upon Substantial Completion.)

Upon Substantial Completion.

§ 11.1.9 If final completion of the Work is materially delayed through no fault of the Construction Manager, the Owner
shall pay the Construction Manager any additional amounts in accordance with Article 9 of AIA Document A201-2017.

§ 11.1.10 Except with the Owner’s prior written approval, the Construction Manager shall not make advance payments
to suppliers for materials or equipment which have not been delivered and suitably stored at the site.

§ 11.1.11 The Owner and the Construction Manager shall agree upon a mutually acceptable procedure for review and
approval of payments to Subcontractors, and the percentage of retainage held on Subcontracts, and the Construction
Manager shall execute subcontracts in accordance with those agreements.

§11.1.12 In taking action on the Construction Manager’s Applications for Payment the Architect shall be entitled to rely
on the accuracy and completeness of the information furnished by the Construction Manager, and such action shall not
be deemed to be a representation that (1) the Architect has made a detailed examination, audit, or arithmetic
verification, of the documentation submitted in accordance with Section 11.1.4 or other supporting data; (2) that the
Architect has made exhaustive or continuous on-site inspections; or (3) that the Architect has made examinations to
ascertain how or for what purposes the Construction Manager has used amounts previously paid on account of the
Contract. Such examinations, audits, and verifications, if required by the Owner, will be performed by the Owner’s
auditors acting in the sole interest of the Owner.

§ 11.2 Final Payment
§ 11.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Construction Manager when
A the Construction Manager has fully performed the Contract, except for the Construction Manager’s
responsibility to correct Work as provided in Article 12 of ATA Document A201-2017, and to satisfy
other requirements, if any, which extend beyond final payment;
.2 the Construction Manager has submitted a final accounting for the Cost of the Work and a final
Application for Payment; and
3 a final Certificate for Payment has been issued by the Architect in accordance with Section 11.2.2.2.

§ 11.2.2 Within 30 days of the Owner’s receipt of the Construction Manager’s final accounting for the Cost of the Work,
the Owner shall conduct an audit of the Cost of the Work or notify the Architect that it will not conduct an audit.

§ 11.2.2.1 If the Owner conducts an audit of the Cost of the Work, the Owner shall, within 10 days after completion of
the audit, submit a written report based upon the auditors’ findings to the Architect.

§ 11.2.2.2 Within seven days after receipt of the written report described in Section 11.2.2.1, or receipt of notice that the
Owner will not conduct an audit, and provided that the other conditions of Section 11.2.1 have been met, the Architect
will either issue to the Owner a final Certificate for Payment with a copy to the Construction Manager, or notify the
Construction Manager and Owner in writing of the Architect’s reasons for withholding a certificate as provided in
Article 9 of ATA Document A201-2017. The time periods stated in this Section 11.2.2 supersede those stated in Article
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9 of AIA Document A201-2017. The Architect is not responsible for verifying the accuracy of the Construction
Manager’s final accounting.

§ 11.2.2.3 If the Owner’s auditors’ report concludes that the Cost of the Work, as substantiated by the Construction
Manager’s final accounting, is less than claimed by the Construction Manager, the Construction Manager shall be
entitled to request mediation of the disputed amount without seeking an initial decision pursuant to Article 15 of AIA
Document A201-2017. A request for mediation shall be made by the Construction Manager within 30 days after the
Construction Manager’s receipt of a copy of the Architect’s final Certificate for Payment. Failure to request mediation
within this 30-day period shall result in the substantiated amount reported by the Owner’s auditors becoming binding on
the Construction Manager. Pending a final resolution of the disputed amount, the Owner shall pay the Construction
Manager the amount certified in the Architect’s final Certificate for Payment.

§ 11.2.3 The Owner’s final payment to the Construction Manager shall be made no later than 30 days after the issuance
of the Architect’s final Certificate for Payment, or as follows:

§ 11.2.4 If, subsequent to final payment, and at the Owner’s request, the Construction Manager incurs costs, described in
Sections 7.1 through 7.7, and not excluded by Section 7.9, to correct defective or nonconforming Work, the Owner shall
reimburse the Construction Manager for such costs, and the Construction Manager’s Fee applicable thereto, on the same
basis as if such costs had been incurred prior to final payment, but not in excess of the Guaranteed Maximum Price. If
adjustments to the Contract Sum are provided for in Section 6.1.7, the amount of those adjustments shall be
recalculated, taking into account any reimbursements made pursuant to this Section 11.2.4 in determining the net
amount to be paid by the Owner to the Construction Manager.

§ 11.3 Interest
Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below, or

in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.
(Insert rate of interest agreed upon, if any.)

%

ARTICLE 12 DISPUTE RESOLUTION

§ 12.1 Initial Decision Maker

§12.1.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance with the provisions
set forth in this Article 12 and Article 15 of A201-2017. However, for Claims arising from or relating to the
Construction Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall be required as a
condition precedent to mediation or binding dispute resolution, and Section 12.1.2 of this Agreement shall not apply.

§ 12.1.2 The Architect will serve as the Initial Decision Maker pursuant to Article 15 of AIA Document A201-2017 for
Claims arising from or relating to the Construction Manager’s Construction Phase services, unless the parties appoint
below another individual, not a party to the Agreement, to serve as the Initial Decision Maker.

(If the parties mutually agree, insert the name, address and other contact information of the Initial Decision Maker, if
other than the Architect.)

The Architect will remain as the Initial Decision Maker.

Article 12, Section 12.1.1 above shall be amended as follows: Section 15.3.2 of AIA Document A201-2017 shall

be amended as follows: Mediation shall not be administered by the American Arbitration Association but rather

with a mutually agreed mediator located in the metropolitan area of Oklahoma City and shall not be bound by
Construction Industry Mediation Procedures.

§ 12.2 Binding Dispute Resolution

For any Claim subject to, but not resolved by mediation pursuant to Article 15 of ATA Document A201-2017, the
method of binding dispute resolution shall be as follows:

(Check the appropriate box.)

Arbitration pursuant to Article 15 of AIA Document A201-2017
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v Litigation in a court of competent jurisdiction

Other: (Specify)

If the Owner and Construction Manager do not select a method of binding dispute resolution, or do not subsequently
agree in writing to a binding dispute resolution method other than litigation, Claims will be resolved by litigation in a
court of competent jurisdiction.

ARTICLE 13 TERMINATION OR SUSPENSION

§ 13.1 Termination Prior to Execution of the Guaranteed Maximum Price Amendment

§ 13.1.1 If the Owner and the Construction Manager do not reach an agreement on the Guaranteed Maximum Price, the
Owner may terminate this Agreement upon not less than seven days’ written notice to the Construction Manager, and
the Construction Manager may terminate this Agreement, upon not less than seven days’ written notice to the Owner.

§ 13.1.2 In the event of termination of this Agreement pursuant to Section 13.1.1, the Construction Manager shall be
compensated for Preconstruction Phase services and Work performed prior to receipt of a notice of termination, in
accordance with the terms of this Agreement. In no event shall the Construction Manager’s compensation under this
Section exceed the compensation set forth in Section 5.1.

§ 13.1.3 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this
Agreement upon not less than seven days’ written notice to the Construction Manager for the Owner’s convenience and
without cause, and the Construction Manager may terminate this Agreement, upon not less than seven days’ written
notice to the Owner, for the reasons set forth in Article 14 of A201-2017.

§ 13.1.4 In the event of termination of this Agreement pursuant to Section 13.1.3, the Construction Manager shall be
equitably compensated for Preconstruction Phase services and Work performed prior to receipt of a notice of
termination. In no event shall the Construction Manager’s compensation under this Section exceed the compensation set
forth in Section 5.1.

§ 13.1.5 If the Owner terminates the Contract pursuant to Section 13.1.3 after the commencement of the Construction
Phase but prior to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the
Construction Manager an amount calculated as follows, which amount shall be in addition to any compensation paid to
the Construction Manager under Section 13.1.4:
A1 Take the Cost of the Work incurred by the Construction Manager to the date of termination;
.2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date of termination at
the rate stated in Section 6.1 or, if the Construction Manager’s Fee is stated as a fixed sum in that
Section, an amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of
termination bears to a reasonable estimate of the probable Cost of the Work upon its completion; and
3 Subtract the aggregate of previous payments made by the Owner for Construction Phase services.

§ 13.1.6 The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment owned by the Construction Manager that the Owner elects to retain and that is
not otherwise included in the Cost of the Work under Section 13.1.5.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 13, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as
the Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction
Manager under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental agreements entered
into by the Construction Manager will contain provisions allowing for assignment to the Owner as described above.

§ 13.1.6.1 If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as described above, the
Owner will reimburse or indemnify the Construction Manager for all costs arising under the subcontract, purchase order
or rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract had not been
terminated. If the Owner chooses not to accept assignment of any subcontract, purchase order or rental agreement that
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would have constituted a Cost of the Work had this agreement not been terminated, the Construction Manager will
terminate the subcontract, purchase order or rental agreement and the Owner will pay the Construction Manager the
costs necessarily incurred by the Construction Manager because of such termination.

§ 13.2 Termination or Suspension Following Execution of the Guaranteed Maximum Price Amendment

§ 13.2.1 Termination

The Contract may be terminated by the Owner or the Construction Manager as provided in Article 14 of AIA Document
A201-2017.

§ 13.2.2 Termination by the Owner for Cause

§ 13.2.2.1 If the Owner terminates the Contract for cause as provided in Article 14 of AIA Document A201-2017, the
amount, if any, to be paid to the Construction Manager under Article 14 of AIA Document A201-2017 shall not cause
the Guaranteed Maximum Price to be exceeded, nor shall it exceed an amount calculated as follows:

.1 Take the Cost of the Work incurred by the Construction Manager to the date of termination;

.2 Add the Construction Manager’s Fee, computed upon the Cost of the Work to the date of termination at
the rate stated in Section 6.1 or, if the Construction Manager’ Fee is stated as a fixed sum in that Section,
an amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of
termination bears to a reasonable estimate of the probable Cost of the Work upon its completion;
Subtract the aggregate of previous payments made by the Owner; and
4 Subtract the costs and damages incurred, or to be incurred, by the Owner under Article 14 of AIA

Document A201-2017.

w

§ 13.2.2.2 The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment owned by the Construction Manager that the Owner elects to retain and that is
not otherwise included in the Cost of the Work under Section 13.2.2.1.1. To the extent that the Owner elects to take
legal assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as
a condition of receiving the payments referred to in this Article 13, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as
the Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction
Manager under such subcontracts or purchase orders.

§ 13.2.3 Termination by the Owner for Convenience

If the Owner terminates the Contract for convenience in accordance with Article 14 of AIA Document A201-2017, then
the Owner shall pay the Construction Manager a termination fee as follows:

(Insert the amount of or method for determining the fee, if any, payable to the Construction Manager following a
termination for the Owner's convenience.)

Owner shall pay 20% of the CM Fee based off of the overall budget, plus costs associated with terminating all
subcontracts.

§ 13.3 Suspension

The Work may be suspended by the Owner as provided in Article 14 of ATA Document A201-2017; in such case, the
Guaranteed Maximum Price and Contract Time shall be increased as provided in Article 14 of AIA Document A201—
2017, except that the term “profit” shall be understood to mean the Construction Manager’s Fee as described in Sections
6.1 and 6.3.5 of this Agreement.

ARTICLE 14 MISCELLANEOUS PROVISIONS

§ 14.1 Terms in this Agreement shall have the same meaning as those in A201-2017. Where reference is made in this
Agreement to a provision of AIA Document A201-2017 or another Contract Document, the reference refers to that
provision as amended or supplemented by other provisions of the Contract Documents.

§ 14.2 Successors and Assigns

§ 14.2.1 The Owner and Construction Manager, respectively, bind themselves, their partners, successors, assigns and
legal representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as
provided in Section 14.2.2 of this Agreement, and in Section 13.2.2 of A201-2017, neither party to the Contract shall
assign the Contract as a whole without written consent of the other. If either party attempts to make an assignment
without such consent, that party shall nevertheless remain legally responsible for all obligations under the Contract.

)
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§ 14.2.2 The Owner may, without consent of the Construction Manager, assign the Contract to a lender providing
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract
Documents. The Construction Manager shall execute all consents reasonably required to facilitate the assignment.

§ 14.3 Insurance and Bonds

§ 14.3.1 Preconstruction Phase

The Construction Manager shall maintain the following insurance for the duration of the Preconstruction Services
performed under this Agreement. If any of the requirements set forth below exceed the types and limits the Construction
Manager normally maintains, the Owner shall reimburse the Construction Manager for any additional cost.

§ 14.3.1.1 Commercial General Liability with policy limits of not less than One Million
(5 1,000,000 ) for each occurrence and One Million (8 1,000,000 ) in the aggregate for bodily
injury and property damage.

§ 14.3.1.2 Automobile Liability covering vehicles owned, and non-owned vehicles used, by the Construction Manager
with policy limits of not less than One Million ($ 1,000,000 ) per accident for bodily injury, death of
any person, and property damage arising out of the ownership, maintenance and use of those motor vehicles, along with
any other statutorily required automobile coverage.

§ 14.3.1.3 The Construction Manager may achieve the required limits and coverage for Commercial General Liability
and Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided that
such primary and excess or umbrella liability insurance policies result in the same or greater coverage as the coverages
required under Sections 14.3.1.1 and 14.3.1.2, and in no event shall any excess or umbrella liability insurance provide
narrower coverage than the primary policy. The excess policy shall not require the exhaustion of the underlying limits
only through the actual payment by the underlying insurers.

§ 14.3.1.4 Workers® Compensation at statutory limits and Employers Liability with policy limits not less than

One Million ($ 1,000,000 ) each accident, One Million ($ 1,000,000 ) each
employee, and One Million ($ 1,000,000 ) policy limit.
§ 14.3.1.5 Professional Liability covering negligent acts, errors and omissions in the performance of professional
services, with policy limits of not less than None (3 ) per claim and
NoneMacHill will bond 10 ($ ) in the aggregate

§ 14.3.1.6 Other Insurance
(List below any other insurance coverage to be provided by the Construction Manager and any applicable limits.)

Coverage Limits
MacHill will bond 100% of the work.

Subcontractors will bond with contracts
over $250,000.
Builder's Risk will be purchased by Owner

§ 14.3.1.7 Additional Insured Obligations. To the fullest extent permitted by law, the Construction Manager shall cause
the primary and excess or umbrella polices for Commercial General Liability and Automobile Liability to include the
Owner as an additional insured for claims caused in whole or in part by the Construction Manager’s negligent acts or
omissions. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance
policies and shall apply to both ongoing and completed operations.

§ 14.3.1.8 The Construction Manager shall provide certificates of insurance to the Owner that evidence compliance with
the requirements in this Section 14.3.1.

§ 14.3.2 Construction Phase
After execution of the Guaranteed Maximum Price Amendment, the Owner and the Construction Manager shall
purchase and maintain insurance as set forth in AIA Document A133™-2019, Standard Form of Agreement Between
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Owner and Construction Manager as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a
Guaranteed Maximum Price, Exhibit B, Insurance and Bonds, and elsewhere in the Contract Documents.

§ 14.3.2.1 The Construction Manager shall provide bonds as set forth in AIA Document A133™-2019 Exhibit B, and
elsewhere in the Contract Documents.

§ 14.4 Notice in electronic format, pursuant to Article 1 of AIA Document A201-2017, may be given in accordance
with AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if completed, or as
otherwise set forth below:

(If other than in accordance with AI4 Document E203-2013, insert requirements for delivering notice in electronic
Jormat such as name, title, and email address of the recipient and whether and how the system will be required to
generate a read receipt for the transmission.)

§ 14.5 Other provisions:

Per Article 3, 3.2.4 The Construction Manager shall include a separate Contingency in the Gauranteed Maximum
Price. This value shall be 1.5 % of the sum of the contract set aside for exclusive use by the CM to cover costs
associated within the parameters of the Scope of Work, but not otherwise included in the Bid Line Items.

ARTICLE 15 SCOPE OF THE AGREEMENT

§ 15.1 This Agreement represents the entire and integrated agreement between the Owner and the Construction Manager
and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be
amended only by written instrument signed by both Owner and Construction Manager.

§ 15.2 The following documents comprise the Agreement:

A AIA Document A133™-2019, Standard Form of Agreement Between Owner and Construction Manager
as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed
Maximum Price
AIA Document A133™-2019, Exhibit A, Guaranteed Maximum Price Amendment, if executed
AIJA Document A133™-2019, Exhibit B, Insurance and Bonds
ATA Document A201™-2017, General Conditions of the Contract for Construction
AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, dated as
indicated below:

(Insert the date of the E203-2013 incorporated into this Agreement.)

[, 3 N X X

.6 Other Exhibits:
(Check all boxes that apply.)

AIA Document E234™-2019, Sustainable Projects Exhibit, Construction Manager as
Constructor Edition, dated as indicated below:
(Insert the date of the E234-2019 incorporated into this Agreement.)

Supplementary and other Conditions of the Contract:

Document Title Date Pages

AlA Document A133™ —2019. Copyright © 1991, 2003, 2009, and 2019 by The American Institute of Architects. All rights reserved. WARNING: This

AIA® Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or

any portion of it, may result in severe civil and criminal penalties, and will be prosecuted fo the maximum extent possible under the law. This

document was created on ~ 01/08/2020 17:12:06  under the terms of AIA Documents on Demand® Order No. 2010452724 | and is not for resale. This

document is licensed by The American Institute of Architects for one-time use only, and may not be reproduced prior to its completion.

24



.7 Other documents, if any, listed below:
(List here any additional documents that are intended to form part of the Contract Documents. AIA
Document A201-2017 provides that the advertisement or invitation to bid, Instructions to Bidders,
sample forms, the Construction Manager's bid or proposal, portions of Addenda relating to bidding or
proposal requirements, and other information furnished by the Owner in anticipation of receiving bids or
proposals, are not part of the Contract Documents unless enumerated in this Agreement. Any such
documents should be listed here only if intended to be part of the Contract Documents.)

This Agreement is entered into as of the day and year first written above.

WM

OWNER (Signature) CONSTRUCTION MANAGER (Signature)
Vaughn Sullivan - Assistant City Manager Cason Hill - Vice President
(Printed name and title) (Printed name and title)
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Architect’s Approvals

2.5,3.1.3,3.5,3.10.2,4.2.7

Architect’s Authority to Reject Work

3.5,4:2.6, 12.1.2, 12.2:1

Architect’s Copyright

1.1.7,1.5

Architect’s Decisions
3.7.4,42.6,427,42.11,42.12,4.2.13,4.2.14,6.3,
7.3.4,7.3.9,8.1.3,8.3.1,9.2,9.4.1,9.5,9.8.4,9.9.1,
13.4.2,15.2

Architect’s Inspections
3.7.4,42.2,429,9.4.2,9.83,99.2,9.10.1, 13.4
Architect’s Instructions
3.2.4,3.3.1,42.6,42.7,134.2

Architect’s Interpretations

42.11,4.2.12

Architect’s Project Representative

4.2.10

Architect’s Relationship with Contractor
1.12,1.5,2.33,3.13,322,32.3,324,33.1,34.2,
3.5,3.7.4,3.7.5,3.9.2,3.9.3, 3.10, 3.11, 3.12, 3.16,
3,18, 4.1.2,4:2:52,.6.2.2, 783 1,9.2,9.3,94, 9.5,
9.7,9.8,9:9,10.2.6,10.3,11.3,12,13.3.2,13.4,15.2
Architect’s Relationship with Subcontractors
1.1.2,42.3,4.24,42.6,9.6.3,9.64,11.3
Architect’s Representations

9.4.2,9.5.1,9.10.1

Architect’s Site Visits
3.74,42.2,429,942,951,99.2,9.10.1, 134
Asbestos

10.3.1

Attorneys’ Fees

3.18.1,9.6.8,9.10.2, 10.3.3

Award of Separate Contracts

6:1.1,6.1.2

Award of Subcontracts and Other Contracts for
Portions of the Work

5.2

Basic Definitions

1.1

Bidding Requirements

1.1.1

Binding Dispute Resolution

83.,1,97,11.5,13.1, 15.1.2, 15.1.3, 182.1, 1525,
15.2.6.1, 15.3.1, 15.3.2, 153.3; 1541

Bonds, Lien

7.3.4.4,9.6.8,9.10.2,9.10.3

Bonds, Performance, and Payment
7.3.4.4,9.6.7,9.10.3,11.1.2, 11.1.3, 11.5

Building Information Models Use and Reliance
1.8

Building Permit

3.7.1

Capitalization

1.3

Certificate of Substantial Completion
9.8.3,9.8.4,9.8.5

Certificates for Payment
42.1,4.2.5,42.9,9.3.3,94,9.5,9.6.1,9.6.6,9.7,
9.10.1,9.10.3, 14.1.1.3, 14.2.4, 15.1.4

Certificates of Inspection, Testing or Approval
13.4.4

AIA Document A201™ — 2017. Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by

Init. The American Inslitute of Architects. All rights reserved. WARNING: This AIAY Document is protected by U.S. Copyright Law and International
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and crimi_nal penamgs,
! and will be prosecuted to the maximum extent possible under the law. To report copyright violations of AIA Contract Documents, e-mail The American

Institute of Architects’ legal counsel, copyright@ala.org.




Init.

Certificates of Insurance

9.10.2

Change Orders
1.1.1,3.4.2,3.7.4,3.8.2.3,3.11,3.12.8,4.2.8, 5.2.3,
7:1.2,7.1.3,72,73.2,7.39,73.9, 7.3.10, 83.1,
9:3.1:1;9.10.3, 10:3.2, 11.2, 1'1.5, 12.1.2

Change Orders, Definition of

7.2.1

CHANGES IN THE WORK
2.22,311,428,7,7.2.1,7.3.1,74,8.3.1,9.3.1.1,
11,5

Claims, Definition of

15.1.1

Claims, Notice of

1.6.2,15.1.3

CLAIMS AND DISPUTES
324,6.1.1,63,7.3.9,9.3.3,9.104, 10.3.3, 15, 15.4
Claims and Timely Assertion of Claims

154.1

Claims for Additional Cost
3.24,33.1,3.74,7.39,952,10.2.5,10.3.2, 1515
Claims for Additional Time
3.24,3.3.1,3.74,6.1.1,8.3.2,9.5.2, 10.3.2, 15.1.6
Concealed or Unknown Conditions, Claims for
3.74

Claims for Damages

3.24,3.18,83.3,9.5.1,9.6.7, 10.2.5,10.3.3, 1 1.3,
11.3.2, 14.2.4, 15.1.7

Claims Subject to Arbitration

15.4.1

Cleaning Up

3.15,63

Commencement of the Work, Conditions Relating to
2.2.1.3.2.2,34.1,3.7.1, 310,15 3.12.6, 521, 5.2,
622,812,822,83.1, 110, 112, 155
Commencement of the Work, Definition of

8.1.2

Communications

39.1,4.24

Completion, Conditions Relating to
34.1,3.11,3.15,42.2,42.9,8.2,942,9.8,99.1,
9.10, 122,414,112, 15:1.2

COMPLETION, PAYMENTS AND

9

Completion, Substantial

3.10.1,4:2.9, 8.1:1, 8.1.3, 8.2.3,9.4:2, 9.8, 9.9.1,
9.10.3, 122, 15:1.2

Compliance with Laws
23.2,32.3,3.6,3.7,3.12.10,:8113, 9.6 4, 10.2.2, 13,1,
13.3,13.4.1,13.4.2,13.5, 14.1.1, 14.2.1.3, 15.2.8,
15.4.2,154.3

Concealed or Unknown Conditions
3.74,428,8.3.1,103

Conditions of the Contract

1.1.1,6.1.1,6.1.4

Consent, Written
34.2,3.14.2,4.12,9.8.5,9.9.1,9.10.2,9.10.3, 13.2,
15.4.4.2

Consolidation or Joinder

1544

CONSTRUCTION BY OWNER OR BY
SEPARATE CONTRACTORS

1.1.4,6

Construction Change Directive, Definition of

7.3.1

Construction Change Directives
1.1.1,342,311,3.12.8,4.2.8, 7.1.1,7:1:2:7.1.3, 7.3,
9.3.1.1

Construction Schedules, Contractor’s
3,10,3.11,3.12.1,3.12.2,6.1.3, 15.1:6.2

Contingent Assignment of Subcontracts
5.4,1422.2

Continuing Contract Performance

15.1.4

Contract, Definition of

1.1.2

CONTRACT, TERMINATION OR SUSPENSION
OF THE

54.1.1,542,11.5,14

Contract Administration

3.1.3,4,94,9.5

Contract Award and Execution, Conditions Relating to
3.7.1,3.10,5.2,6.1

Contract Documents, Copies Furnished and Use of
1.5.2;2.3:6,5.3

Contract Documents, Definition of

1.1.1

Contract Sum

212.2,2224,3.74,3.75, 3.8, 3.102,52.3,7.3,74, 91,
9.2,94.2,9.5.1.4,9.6.7,9.7,103.2, 11.5, 12.1.2, 12.3,
14.2.4,14.3.2,15.1.4.2,15.1.5, 15.2.5

Contract Sum, Definition of

9.1

Contract Time
1.1.4,2:21,2.2.2,3.74,3.1.5,3.102,5.2.3, 6.1.5;
7.21.3,7.3.1,735,73.6,7,7, 7.3.10, 74, 8.1.1, 821,
%2.3,83.1,951,9.7,103:2 121.1,12.1.2, 14332,
15.1:4.2; 15.1.6.15. 1525

Contract Time, Definition of

8.1.1

CONTRACTOR

3

Contractor, Definition of

3.1,6.1.2

Contractor’s Construction and Submittal Schedules
3.10,3.12.1,3.12:2,4.23, 6.1.3,15,1.6.2
Contractor’s Employees
2.2.4,3.32,3.4.3,3.8.1,3.9,3.182,4.2.3,42.6, 10.2,
10.3,11.3,14.1, 14.2.1.1

Contractor’s Liability Insurance

11.1

Contractor’s Relationship with Separate Contractors
and Owner’s Forces
3.12.5,3.14.2,42.4,6,11.3,12.2.4
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Contractor’s Relationship with Subcontractors
1.2.2,2.2.4,3.3.2,3.18.1,3.18.2,4.2.4,5,9.6.2,9.6.7,
9.10.2,11.2,11.3, 11.4

Contractor’s Relationship with the Architect
1.1.2,1.5,2.3.:3,3.1,3,3,22,323,3.24,33.1, 3432,
3.5.1,3.74,3.10,3.11, 3.12, 3.16, 3.18,4.2, 52, 6.2.2,
7,8.3.1,9.2,9.3,94, 9:5,9.7,9:8, 9.9, 10.2.6, 10.3;
11.3, 12, 134, 15.1.3; 15.2.1

Contractor’s Representations
3.2.1,32.2,3.5,3.12.6,6.22,82.1,93:3,9.82
Contractor’s Responsibility for Those Performing the
Work

3.3.2,3.18,5.3,6.1.3,6.2,9.5.1, 10.2.8

Contractor’s Review of Contract Documents

3.2

Contractor’s Right to Stop the Work

2:2:2.9.7

Contractor’s Right to Terminate the Contracl

14.1

Contractor’s Submittals
3.10,3.11,.3.12,4:2.7,5.2.1,5.2.3,/92,9.3; 9.8.2,
9.8.3,9.9.1,9.10.2,9.10.3

Contractor’s Superintendent

3.9, 10.2.6

Contractor’s Supervision and Construction Procedures
1.2.2,3.3,3.4,3.12.10,4.2.2,4.2.7,6.1.3, 6.2.4,7.1.3,
7.3.4,73.6,8.2,10, 12, 14, 15.1.4

Coordination and Correlation

1.2..3.2.1,3.3.1; 3:10; 3.12.6,76.1.3, 6:2.1

Copies Furnished of Drawings and Specifications
1.5,2.3.6,3.11

Copyrights

L.5,3.17

Correction of Work
2.5,3.7.3,9.4.2,9.8.2,9.8.3,9.9.1, 12,1.2, 12,2, 12.3,
15.1.3.1,15:1.3.2, 15:2.1

Correlation and Intent of the Contract Documents
1.2

Cost, Definition of

7.3.4

Costs
2.5,324,373,3.8.2;3.152,542,6.1.1,6.23,
7.3.3.3,7.3.4,7.3.8,7.3.9,9.10.2, 10.3.2, 10.3.6, 11.2,
12.1.2,12.2.1,12.2.4, 134, 14

Cutting and Patching

3.14,62.5 '

Damage to Construction of Owner or Separate
Contractors

3.14.2,6.2.4,10.2.1.2, 10.2.5,10.4, 12.2.4

Damage to the Work

3.14.2,99.1,10.2.1.2, 10.2.5, 10.4, 12.2.4

Dainages, Claims for
3.2.4,3.18,6.1.1,8.3.3,9.5.1,9.6.7,103.3, 11.3.2,
11.3,14.2.4,15.1.7

Damages for Delay

6.2.3,83.3,9.5.1.6,9.7, 10.3.2, 14.3.2

Date of Commencement of the Work, Definition of
8.1.2

Date of Substantial Completion, Definition of
8.1.3

Day, Definition of

8.14

Decisions of the Architect
3.7.4,4.2.6,42.7,42.11,4.2.12,4.2.13,6.3,7.3.4,
7.3.9,8.1.3,83.1,9.2,94,95.1,9.84,99.1, 13.4.2,
14.2.2,14.2.4,15.1,15.2

Decisions to Withhold Certification
9.4.1,9.5,9.7,14.1.1.3

Defective or Nonconforming Work, Acceptance,
Rejection and Correction of
2.5,3.5,4.2.6,6.2.3,9.5.1,9.5.3,9.6.6,9.8.2,9.9.3,
9.104, 12.2.1

Definitions

1.1,2.1.1,3.1.1,3.5,3,12i1, 3.12.2, 30123, 4.1.1, 5.1,
6.1.2,7.2.1,7.3.1,8.1,9:1,9.81, 15.1.1

Delays and Extensions of Time
3.2,3.7.4,523,72.1,7.3.1,7.4,83,9.5.1,9.7, 10.3.2,
104, 14.3.2,15.1.6, 15.2.5

Digital Data Use and Transmission

1.7

Disputes

6.3, 7.3.9;15:1;,15,2

Documents and Samples at the Site

3.11

Drawings, Definition of

11.5

Drawings and Specifications, Use and Ownership of
3.11

Effective Date of Insurance

8.2.2

Emergencies

104, 14.1.1.2, 15.1.5

Employees, Contractor’s
3.3.2,3.4.3,3.8.1,3.9,3.18.2,4.2.3,4.2.6, 10.2, 10.3.3,
11.3,14.1,14.2.1.1

Equipment, Labor, or Materials
1.1.3,1.1.6,3.4,3.5,3.8.2,3.8.3,3.12,3.13,3.15.1,
42.6,42.7,52.1,62.1,7.3.4,9.3.2,93.3,9.5.13,
9.10.2,10.2.1,10.24, 14.2.1.1, 14.2.1.2

Execution and Progress of the Work

.13, 121, 1.0.2,2.3.4,2.36,3.1,33.1,.34.1,3.7:1;
3.10.1,3.12,3,14,4.2,62.2,7.1.3,73.6,82, 9551,
9.9.1,10.2, 10.3, 12,1, 12.2, 14.2, 143.1, 15.1.4
Extensions of Time
3.2.4,3.74,523,72.1,7.3,74,9.5.1,9.7, 10.3.2,
10.4, 14.3, 15.1.6, 15.2.5

Failure of Payment

9.5.1.3,9.7,9.10.2, 13.5, 14.1.1.3, 14.2.1.2

Faulty Work

(See Defective or Nonconforming Work)

Final Completion and Final Payment
42.1,4.2.9,9.8.2,9.10, 123, 14.2.4, 1443
Financial Arrangements, Owner’s
2.2.1,13.22,14.1.1.4

GENERAL PROVISIONS

1
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Governing Law

13.1

Guarantees (See Warranty)

Hazardous Materials and Substances

10.2.4,10.3

Identification of Subcontractors and Suppliers

5.2.1

Indemnification

3.17,3.18,9.6.8,9.10.2,10.3.3, 11.3

Information and Services Required of the Owner
2.1.2,2.2,2.3,32.2,3.12.10.1,6.1.3,6.1.4,6.2.5,
9.6.1,9.9.2,9.10.3, 10.3.3, 11.2, 13.4.1, 13.4.2,
14.1.14, 14.1.4,15.1.4

Initial Decision

15.2

Initial Decision Maker, Definition of

1.1.8

Initial Decision Maker, Decisions
14.2.4,15.1.4.2,15.2.1,15.2.2,15.2.3, 15.2.4, 15.2.5
Initial Decision Maker, Extent of Authority
14.2.4,15.1.4.2,15.2.1,15.2.2,15.2.3,15.2.4,15.2.5
Injury or Damage to Person or Property

10.2.8, 10.4

Inspections
3.1.3,33.3,3.7.1,42.2,42.6,42.9,9.42,9.83,99.2,
9.10.1,12.2.1, 13.4

Instructions to Bidders

1:14

Instructions to the Contractor
3.24,33.1,3.8.1,52.1,7,82.2,12,13.4.2
Instruments of Service, Definition of

1.1.7

Insurance
6.1.1,7.3.4,8.2.2,9.3.2,9.84,9.9.1,9.10.2, 10.2.5, 11
Insurance, Notice of Cancellation or Expiration
11.1.4,11.2.3

Insurance, Contractor’s Liability

11.1

Insurance, Effective Date of

8.2.2, 1442

Insurance, Owner’s Liability

11.2

Insurance, Property

10.2.5,11.2, 114,115

Insurance, Stored Materials

9.3.2

INSURANCE AND BONDS

11

Insurance Companies, Consent to Partial Occupancy
9.9:1

Insured loss, Adjustment and Settlement of

11.5

Intent of the Contract Documents
1.2.1,42.7,42.12,4.2.13

Interest

13.5

Interpretation

118,123, 14,4.1.1,5.1;:6.1.2, 151.1

Interpretations, Written

42.11,42.12

Judgment on Final Award

15.4.2

Labor and Materials, Equipment

1.1.3, 1.1.6, 3.4, 3.5, 3.8.2,3.8.3, 3.12, 3.13, 3.15.1,
5.2.1,6.2.1,73.4,93.2,9.3.3,9.5.1.3,9.10.2, 10.2.1,
10.2.4, 14.2.1.1, 14.2.1.2

Labor Disputes

8.3.1

Laws and Regulations
1.5,2.3.2,3.2.3,3.2.4,3.6,3.7, 3.12:10,3.13, 9.6 4,
9.9.1,10.2.2,13.1,13.3.1,134.2, 13.5, 14, 15.2.8, 15.4
Liens

2.1.2,93.1,9.3.3,9.6.8,9.10.2,9.10.4, 15.2.8
Limitations, Statutes of

12.2.5,15.1.2,15.4.1.1

Limitations of Liability
3.2.2,3.5,3.12.10,3.12:10.1,3.17,3.18.1,4.2.6, 4.2.7,
6.2.2,9.4.2,9.6.4,9.6.7,9.6.8, 10.2.5, 10.3.3, 1 1.3,
12.2,5,13.3.1

Limitations of Time

2.1.2:9.2:2:5,3.2.2,3.10, 311, 3,12.5, 3.15.1,4.2.7,
5.2,53,54.1,62.4,73,7.4,82,9.2,9.3.1,9.3.3,
9.4.1,9.5,9.6,9.7,9.8,9.9,9.10, 12.2, 13.4, 14, 15,
15:1.23:15.1.3, 15015

Materials, Hazardous

10.2.4,10.3

Materials, Labor, Equipment and

1.1.3, 1.1:6,3.4.1,3.5,3.82,38.3, 312,303, 3.15.1;
5.2.1,6.2.1,7.34,9.3.2,9.3.3,9.5.1.3,9.10.2, 10.2.1.2,
10.2.4,14.2.1.1, 14.2.1.2

Means, Methods, Techniques, Sequences and
Procedurcs of Construction
3.3.1,3.12.10,4.2.2,4.2.7,9.4.2

Mechanic’s Lien
2.1.2,9.3.1,9.3.3,9.6.8,9.10.2,9.10.4, 15.2.8
Mediation

8.3.1, 15.1.3.2,15.2.1,15.2.5, 15.2.6, 153, 154.1,
15.4.1.1

Minor Changes in the Work
1.1.1,3.4.2,3.12.8,4.2.8,7.1,7.4
MISCELLANEOUS PROVISIONS

13

Modifications, Definition of

1.1d

Modifications to the Contract

111, L1225, 3001, 4. 12,420,523, 7, 831,91,
10.3.2

Mutual Responsibility

6.2

Nonconforming Work, Acceptance of
9.6.6,9.9.3,12.3

Nonconforming Work, Rejection and Correction of
24,2.5,35,42.6,624,951,982,993,9.104,
12.2
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Notice
1.6,1.6.1,1.6.2,2.1.2,2.2.2,,2.2.3,2.24,2.5,3.24,
3.3.1,3.74,3.7.5,3.9.2,3.12.9, 3.12.10, 5.2.1, 7.4,
8.229.6.8,9.7,9.10.1,. 10.2.8, 10.3:2, 11.5; 12.2.2.1,
13.4.1,134.2, 14.1,14.2.2, 14.4.2, 15.1.3, 15.1.5,
15.1.6,15.4.1

Notice of Cancellation or Expiration of Insurance
11.1.4,11.2.3

Notice of Claims

1.6.2,2.1.2,3.7.4,9.6.8, 10.2.8, 15.1.3, 15.1.5, 15.1.6,
15.2.8,15.3.2, 15.4.1

Notice of Testing and Inspections

13.4.1,13.4.2

Observations, Confractor’s

32,374

Occupancy

2:3.1,9:6.6,9:8

Orders, Written
1.1.1,24,3.9.2,7,82.2,11.5,12.1,12.2.2.1, 13.4.2,
14.3.1

OWNER

2

Owner, Definition of

2.1.1

Owner, Evidence of Financial Arrangements
22,1322, 14.1.1.4

Owner, Information and Services Required of the
2.1.2,2.2,23,32.2,3.12.10,6.1.3, 6:1.4,6.2.5,9.3.2,
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ARTICLE1 GENERAL PROVISIONS

§ 1.1 Basic Definitions

§ 1.1.1 The Contract Documents

The Contract Documents arc enumerated in the Agreement between the Owner and Contractor (hercinafter the
Agreement) and consist of the Agreement, Conditions of the Contract (General, Supplementary and other Conditions),
Drawings, Specifications, Addenda issued prior to execution of the Contract, other documents listed in the Agreement,
and Modifications issued after exccution of the Contract. A Modification is (1) a written amendment to the Contract
signed by both parties, (2) a Change Order, (3) a Construction Change Directive, or (4) a written order for a minor
change in the Work issued by the Architect. Unless specifically enumerated in the Agreement, the Contract Documents
do not include the advertisement or invitation to bid, Instructions to Bidders, sample forms, other information furnished
by the Owner in anticipation of receiving bids or proposals, the Contractor’s bid or proposal, or portions of Addenda
relating to bidding or proposal requirements.

§ 1.1.2 The Contract

The Contract Documents form the Contract for Construction. The Contract represents the entire and integrated
agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either written or
oral. The Contract may be amended or modified only by a Modification. The Contract Documents shall not be
construed to create a contractual relationship of any kind (1) between the Contractor and the Architect or the Architect’s
consultants, (2) between the Owner and a Subcontractor or a Sub-subcontractor, (3) between the Owner and the
Architect or the Architect’s consultants, or (4) between any persons or entities other than the Owner and the Contractor.
The Architect shall, however, be entitled to performance and enforcement of obligations under the Contract intended to
facilitate performance of the Architect’s dutics.

§ 1.1.3 The Work

The term “Work” means the construction and services required by the Contract Documents, whether completed or
partially completed, and includes all other labor, malerials, equipment, and services provided or to be provided by the
Contractor to fulfill the Contractor’s obligations. The Work may constitute the whole or a part of the Project.

§ 1.1.4 The Project
The Project is the total construction of which the Work performed under the Contract Documents may be the whole or a
part and which may include construction by the Owner and by Separate Contractors.

§ 1.1.5 The Drawings
The Drawings are the graphic and pictorial portions of the Conlract Documents showing the design, location and
dimensions of the Work, generally including plans, elevations, sections, details, schedules, and diagrams.

§ 1.1.6 The Specifications
The Specifications arc that portion of the Contract Documents consisting of the written requirements for materials,
equipment, systems, standards and workmanship for the Work, and performance of related services.

§ 1.1.7 Instruments of Service .

Instruments of Scrvice are representations, in any medium of expression now known or later developed, of the tangible
and intangible creative work performed by the Architect and the Architect’s consultants under their respective
professional services agreements. Instruments of Service may include, without limitation, studies, surveys, models,
sketches, drawings, specifications, and other similar materials.

§ 1.1.8 Initial Decision Maker

The Initial Decision Maker is the person identified in the Agreement to render initial decisions on Claims in accordance
with Section 15.2. The Initial Decision Maker shall not show partiality to the Owner or Contractor and shall not be
liable for results of interpretations or decisions rendered in good faith.

§ 1.2 Correlation and Intent of the Contract Documents

§ 1.2.1 The intent of the Contract Documents is to include all items necessary for the proper cxecution and completion
of the Work by the Contractor. The Contract Documents are complementary, and what is required by one shall be as
binding as if required by all; performance by the Contractor shall be required only to the extent consistent with the
Contract Documents and reasonably inferable from them as being necessary to produce the indicated results.

§ 1.2.1.1 The invalidity of any provision of the Contract Documents shall not invalidate the Contract or its remaining
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provisions. If it is determined that any provision of the Contract Documents violates any law, or is otherwise invalid or
unenforceable, then that provision shall be revised to the extent necessary to make that provision legal and enforceable.
In such case the Contract Documents shall be construed, to the fullest extent permitted by law, to give effect to the
parties’ intentions and purposes in executing the Contract.

§ 1.2.2 Organization of the Specifications into divisions, sections and articles, and arrangement of Drawings shall not
control the Contractor in dividing the Work among Subcontractors or in establishing the extent of Work to be performed
by any trade.

§ 1.2.3 Unless otherwise stated in the Contract Documents, words that have well-known technical or construction
industry meanings are used in the Contract Documents in accordance with such recognized meanings.

§ 1.3 Capitalization
Terms capitalized in these General Conditions include those that are (1) specifically defined, (2) the titles of numbered
articles, or (3) the titles of other documents published by the American Institute of Architects.

§ 1.4 Interpretation

In the interest of brevity the Contract Documents frequently omit modifying words such as “all” and “any” and articles
such as “the” and “an,” but the fact that a modifier or an article is absent from one statement and appears in another is
not intended to affect the interpretation of either statement.

§ 1.5 Ownership and Use of Drawings, Specifications, and Other Instruments of Service

§ 1.5.1 The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective
Instruments of Service, including the Drawings and Specifications, and retain all common law, statutory, and other
reserved rights in their Instruments of Service, including copyrights. The Contractor, Subcontractors, Sub-
subcontractors, and suppliers shall not own or claim a copyright in the Instruments of Service. Submittal or distribution
to meet official regulatory requirements or for other purposes in connection with the Project is not to be construed as
publication in derogation of the Architect’s or Architect’s consultants’ reserved rights.

§ 1.5.2 The Contractor, Subcontractors, Sub-subcontractors, and suppliers are authorized to use and reproduce the
Instruments of Service provided to them, subject to any protocols established pursuant to Sections 1.7 and 1.8, solely
and exclusively for execution of the Work. All copies made under this authorization shall bear the copyright notice, if
any, shown on the Instruments of Service. The Contractor, Subcontractors, Sub-subcontractors, and suppliers may not
use the Instruments of Service on other projects or for additions to the Project outside the scope of the Work without the
specific written consent of the Owner, Architect, and the Architect’s consultants.

§ 1.6 Notice ~

§ 1.6.1 Except as otherwise provided in Section 1.6.2, where the Contract Documents require one party to notify or give
notice to the other party, such notice shall be provided in writing to the designated representative of the party to whom
the notice is addressed and shall be deemed to have been duly served if delivered in person, by mail, by courier, or by
electronic transmission if a method for electronic transmission is set forth in the Agreement.

§ 1.6.2 Notice of Claims as provided in Section 15.1.3 shall be provided in writing and shall be deemed to have been

duly served only if delivered to the designated representative of the party to whom the notice is addressed by certified or

registered mail, or by courier providing proof of delivery.

§ 1.7 Digital Data Use and Transmission

The parties shall agree upon protocols governing the transmission and use of Instruments of Service or any other
information or documentation in digital form. The parties will usc AIA Document E203™-2013, Building Information
Modcling and Digital Data Exhibit, to cstablish the protocols for the development, usc, transmission, and exchange of

digital data.

§ 1.8 Building Information Models Use and Reliance

Any usc of, or reliance on, all or a portion of a building information model without agreement to protocols governing
the usc of, and reliance on, the information contained in the model and without having those protocols set forth in AIA
Document E203™-2013, Building Information Modeling and Digital Data Exhibit, and the requisite AIA Document
G202™-2013, Project Building Information Modeling Protocol Form, shall be at the using or relying party’s sole risk
and without liability to the other party and its contractors or consultants, the authors of, or contributors to, the building
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information model, and each of their agents and cmployees.

ARTICLE2 OWNER

§ 2.1 General

§ 2.1.1 The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract
Documents as if singular in number. The Owner shall designate in writing a representative who shall have express
authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization. Except as
otherwise provided in Section 4.2.1, the Architect does not have such authority. The term “Owner” means the Owner or
the Owner’s authorized representative.

§ 2.1.2 The Owner shall furnish to the Contractor, within fifteen days after receipt of a written request, information
necessary and relevant for the Contractor to evaluate, give notice of, or enforce mechanic’s lien rights. Such information
shall include a correct statement of the record legal title to the property on which the Project is located, usually referred
to as the site, and the Owner’s interest therein.

§ 2.2 Evidence of the Owner’s Financial Arrangements

§ 2.2.1 Prior to commencement of the Work and upon written request by the Contractor, the Owner shall furnish to the
Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations under
the Contract. The Contractor shall have no obligation to commence the Work until the Owner provides such evidence. If
commencement of the Work is delayed under this Section 2.2.1, the Contract Time shall be extended appropriately.

§ 2.2.2 Following commencement of the Work and upon writtcn request by the Contractor, the Owner shall furnish to
the Contractor reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations
under the Contract only if (1) the Owner fails to make payments to the Contractor as the Contract Documents require;
(2) the Contractor identifics in writing a rcasonable concern regarding the Owner’s ability to make payment when due;
or (3) a change in the Work materially changes the Contract Sum. If the Owner fails to provide such evidence, as
required, within fourteen days of the Contractor’s request, the Contractor may immediately stop the Work and, in that
event, shall notify the Owner that the Work has stopped. However, if the request is made because a change in the Work
materially changes the Contract Sum under (3) above, the Contractor may immediately stop only that portion of the
Work affected by the change until reasonable evidence is provided. If the Work is stopped under this Section 2.2.2, the
Contract Time shall be extended appropriately and the Contract Sum shall be increascd by the amount of the
Contractor’s reasonable costs of shutdown, delay and start-up, plus interest as provided in the Contract Documents.

§ 2.2.3 After the Owner furnishes evidence of financial arrangements under this Section 2.2, the Owner shall not
materially vary such financial arrangements without prior notice to the Contractor.

§ 2.2.4 Where the Owner has designated information furnished under this Section 2.2 as “confidential,” the Contractor
shall keep the information confidential and shall not disclose it to any other person. However, the Contractor may
disclose “confidential” information, after seven (7) days’ notice to the Owner, where disclosure is required by law,
including a subpoena or other form of compulsory legal process issued by a court or governmental entity, or by court or
arbitrator(s) order. The Contractor may also disclose “confidential” information to its employces, consultants, suretics,
Subcontractors and their employees, Sub-subcontractors, and others who need to know the content of such information
solely and exclusively for the Project and who agree to maintain the confidentiality of such information.

§ 2.3 Information and Services Required of the Owner

§ 2.3.1 Except for permits and fees that are the responsibility of the Contractor under the Contract Documents, including
those required under Section 3.7.1, the Owner shall sccure and pay for nccessary approvals, easements, assessments and
charges required for construction, use or occupancy of permanent structures or for pcrmanent changes in existing
facilities.

§ 2.3.2 The Owner shall retain an architect lawfully licensed to practice architecture, or an entity lawfully practicing
architecture, in the jurisdiction where the Project is located. That person or entity is identified as the Architect in the

Agreement and is referred to throughout the Contract Documents as if singular in number.

§ 2.3.3 If the employment of the Architect terminates, the Owner shall employ a successor to whom the Contractor has
no reasonable objection and whose status under the Contract Documents shall be that of the Architect.

§ 2.3.4 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for the
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§it§ of th'e Project, and a legal description of the site. The Contractor shall be entitled to rely on the accuracy of
information furnished by the Owner but shall exercise proper precautions relating to the safe performance of the Work.

§ 2.3.5 The Owner shall furnish information or services required of the Owner by the Contract Documents with
reasonable promptness. The Owner shall also furnish any other information or services under the Owner’s control and
relevant to the Contractor’s performance of the Work with reasonable promptness after receiving the Contractor’s
written request for such information or services.

§ 2.3.6 Unless otherwise provided in the Contract Documents, the Owner shall furnish to the Contractor one copy of the
Contract Documents for purposes of making reproductions pursuant to Section .52,

§ 2.4 Owner’s Right to Stop the Work

If the Contractor fails to correct Work that is not in accordance with the requirements of the Contract Documents as
required by Section 12.2 or repeatedly fails to carry out Work in accordance with the Contract Documents, thc Owner
may issuc a written order to the Contractor to stop the Work, or any portion thereof, until the cause for such order has
been eliminated; however, the right of the Owner to stop the Work shall not give rise to a duty on the part of the Owner
to exercise this right for the benefit of the Contractor or any other person or entity, except to the extent required by
Section 6.1.3.

§ 2.5 Owner’s Right to Carry Out the Work \

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails within
a ten-day period after receipt of notice from the Owner to commence and continue correction of such default or neglect
with diligence and promptness, the Owner may, without prejudice to other remedics the Owner may have, correct such
default or neglect. Such action by the Owner and amounts charged to the Contractor are both subject to prior approval
of the Architect and the Architect may, pursuant to Section 9.5.1, withhold or nullify a Certificate for Payment in whole
or in part, to the extent reasonably necessary to reimburse the Owner for the reasonable cost of correcting such
deficiencies, including Owner’s expenses and compensation for the Architect’s additional services made necessary by
such default, neglect, or failure. If current and futurc payments are not sufficient to cover such amounts, the Contractor
shall pay the difference to the Owner. If the Contractor disagrees with the actions of the Owner or the Architect, or the
amounts claimed as costs to the Owner, the Contractor may file a Claim pursuant to Article 15.

ARTICLE 3 CONTRACTOR

§ 3.1 General

§ 3.1.1 The Contractor is the person or entity identified as such in the Agreement and is referred to throughoul the
Contract Documents as if singular in number. The Contractor shall be lawfully licensed, if required in the jurisdiction
where the Project is located. The Contractor shall designate in writing a representative who shall have express authority
to bind the Contractor with respect to all matters under this Contract. The term “Contractor” means the Contractor or the
Contractor’s authorized representative.

§ 3.1.2 The Contractor shall perform the Work in accordance with the Contract Documents.

§ 3.1.3 The Contractor shall not be relieved of its obligations to perform the Work in accordance with the Contract
Documents either by activities or duties of the Architect in the Architect’s administration of the Contract, or by tests,
inspections or approvals required or performed by persons or entitics other than the Contractor.

§ 3.2 Review of Contract Documents and Field Conditions by Contractor

§ 3.2.1 Execution of the Contract by the Contractor is a representation that the Contractor has visited the site, become
generally familiar with local conditions under which the Work is to be performed, and correlated personal observations
with requirements of the Contract Documents.

§ 3.2.2 Because the Contract Documents are complementary, the Contractor shall, before starting each portion of the
Work, carcfully study and compare the various Contract Documents relative to that portion of the Work, as well as the
information furnished by the Owner pursuant to Section 2.3.4, shall take field measurements of any existing conditions
related to that portion of the Work, and shall observe any conditions at the site affecting it. These obligations are for the
purpose of facilitating coordination and construction by the Contractor and are not for the purpose of discovering errors,
omissions, or inconsistencies in the Contract Documents; however, the Contractor shall promptly report to the Architect
any errors, inconsistencies or omissions discovered by or made known to the Contractor as a request for information in
such form as the Architect may require. It is recognized that the Contractor’s review is made in the Contractor’s
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capacity as a contractor and not as a licensed design professional, unless otherwise specifically provided in the Contract
Documents.

§ 3.2.3 The Contractor is not required to ascertain that the Contract Documents arc in accordance with applicable laws,
statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities, but the Contractor shall
promptly report to the Architect any nonconformity discovered by or made known to the Contractor as a request for
information in such form as the Architect may require.

§ 3.2.4 If the Contractor believes that additional cost or lime is involved because of clarifications or instructions the
Architect issues in response to the Contractor’s notices or requests for information pursuant to Sections 3220r3.23,
the Contractor shall submit Claims as provided in Article 15. If the Contractor fails to perform the obligations of
Sections 3.2.2 or 3.2.3, the Contractor shall pay such costs and damages to the Owner, subject to Section 15.1.7, as
would have been avoided if the Contractor had performed such obligations. If the Contractor performs those
obligations, the Contractor shall not be liable to the Owner or Architect for damages resulting from errors,
inconsistencies or omissions in the Contract Documents, for differences between field measurements or conditions and
the Contract Documents, or for nonconformities of the Contract Documents to applicable laws, statutes, ordinances,
codes, rules and regulations, and lawful orders of public authorities. '

§ 3.3 Supervision and Construction Procedures

§ 3.3.1 The Contractor shall supervise and direct the Work, using the Contractor’s best skill and attention. The
Contractor shall be solely responsible for, and have control over, construction means, methods, techniques, sequences,
and procedures, and for coordinating all portions of the Work under the Contract, If the Contract Documents give
specific instructions concerning construction means, methods, techniques, sequences, or procedures, the Contractor
shall evaluate the jobsite safety thereof and shall be solely responsible for the jobsite safety of such means, methods,
techniques, sequences, or procedures. If the Contractor determines that such means, methods, techniques, sequences or
procedures may not be safe, the Contractor shall give timely notice to the Owner and Architect, and shall propose
altcrnative means, methods, techniques, sequences, or procedures. The Architect shall evaluate the proposed alternative
solely for conformance with the design intent for the completed construction, Unless the Architect objccts to the
Contractor’s proposcd alternative, the Contractor shall perform the Work using its alternative means, methods,
techniques, sequences, or procedures.

§ 3.3.2 The Contractor shall be responsible to the Owner for acts and omissions of the Contractor’s employees,
Subcontractors and their agents and employees, and other persons or entities performing portions of the Work for, or on
behalf of, the Contractor or any of its Subcontractors.

§ 3.3.3 The Contractor shall be responsible for inspection of portions of Work already performed to determine that such
portions arc in proper condition to reccive subsequent Work.

§ 3.4 Labor and Materials ;

§ 3.4.1 Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, materials,
cquipment, tools, construction cquipment and machinery, water, heat, utilities, transportation, and other facilities and
services necessary for proper execution and completion of the Work, whether temporary or permanent and whether or
not incorporated or to be incorporated in the Work.

§ 3.4.2 Except in the case of minor changes in the Work approved by the Architect in accordance with Scction 3.12.8 or
ordered by the Architect in accordance with Section 7.4, the Contractor may make substitutions only with the consent of
the Owner, after evaluation by the Architect and in accordance with a Change Order or Construction Change Directive.

§ 3.4.3 The Contractor shall enforce strict discipline and good order among the Contractor’s employees and other
persons carrying out the Work. The Contractor shall not permit employment of unfit persons or persons not properly
skilled in tasks assigned to them.

§ 3.5 Warranty

§ 3.5.1 The Contractor warrants to the Owncr and Architect that materials and equipment furnished under the Contract
will be of good quality and new unless the Contract Documents require or permit otherwise. The Contractor further
warrants that the Work will conform to the requirements of the Contract Documents and will be free from defects,
except for those inherent in the quality of the Work the Contract Documents require or permit. Work, materials, or
equipment not conforming to these requirements may be considered defective. The Contractor’s warranty excludes
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{‘emcdy'for damage or defect caused by abuse, alterations to the Work not exccuted by the Contractor, improper or
insufficient maintenance, improper operation, or normal wear and tear and normal usage. If required by the Architect,
the Contractor shall furnish satisfactory evidence as to the kind and quality of materials and equipment.

§ 3.5.2 All material, equipment, or other special warranties required by the Contract Documents shall be issued in the
name of the Owner, or shall be transferable to the Owner, and shall commence in accordance with Section 9.8.4.

§ 3.6 Taxes

The Contractor shall pay sales, consumer, use and similar taxes for the Work provided by the Contractor that are legally
enacted when bids are received or negotiations concluded, whether or not yet effective or merely scheduled to go into
effect.

§ 3.7 Permits, Fees, Notices and Compliance with Laws ,

§ 3.7.1 Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the building
permit as well as for other permits, fees, licenses, and inspections by government agencies necessary for proper
execution and completion of the Work that are customarily secured after execution of the Contract and legally required
at the time bids are received or negotiations concluded.

§ 3.7.2 The Contractor shall comply with and give notices required by applicable laws, statutes, ordinances, codes, rules
and regulations, and lawful orders of public authoritics applicable to performance of the Work.

§ 3.7.3 If the Contractor performs Work knowing it to be contrary to applicable laws, statutes, ordinanccs, codes, rules
and regulations, or lawful orders of public authorities, the Contractor shall assume appropriate responsibility for such
Work and shall bear the costs attributable to correction.

§ 3.7.4 Concealed or Unknown Conditions

If the Contractor encounters conditions at the site that are (1) subsurface or otherwise concealed physical conditions that
differ materially from those indicated in the Contract Documents or (2) unknown physical conditions of an unusual
nature that differ materially from those ordinarily found to exist and generally recognized as inherent in construction
activities of the character provided for in the Contract Documents, the Contractor shall promptly provide notice to the
Owner and the Architect before conditions are disturbed and in no event later than 14 days after first observance of the
conditions. The Architect will promptly investigate such conditions and, if the Architect determincs that they differ
materially and cause an increase or decrease in the Contractor’s cost of, or time required for, performance of any part of
the Work, will recommend that an cquitable adjustment be made in the Contract Sum or Contract Time, or both. If the
Architect determines that the conditions at the sitc are not materially different from those indicated in the Contract
Documents and that no change in the terms of the Contract is justified, the Architect shall promptly notify the Owner
and Contractor, stating the reasons, If cither party disputes the Architect’s determination or recommendation, that party
may submit a Claim as provided in Article 15.

§ 3.7.5 If, in the coursc of the Work, the Contractor encounters human remains or recognizes the existence of burial
markers, archaeological sites or wetlands not indicated in the Contract Documents, the Contractor shall immediately
suspend any operations that would affect them and shall notify the Owner and Architect. Upon receipt of such notice,
the Owner shall promptly take any action necessary to obtain governmental authorization required to resume the
operations, The Contractor shall continue to suspend such operations until otherwise instructed by the Owner but shall
continue with all other operations that do not affect those remains or features. Requests for adjustments in the Contract
Sum and Contract Time arising from the existence of such remains or features may be made as provided in Article 15.

§ 3.8 Allowances
§ 3.8.1 The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items covered

by allowances shall be supplied for such amounts and by such persons or entitics as the Owner may direet, but the
Contractor shall not be required to employ persons or entitics to whom the Contractor has reasonablc objection.

§ 3.8.2 Unless otherwisc provided in the Contract Documents,
allowances shall cover the cost to the Contractor of materials and equipment delivered at the site and all

required taxcs, less applicable trade discounts;

2 Contractor’s costs for unloading and handling at the site, labor, installation costs, overhead, profit, and
other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but not
in the allowances; and
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3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly by
Change Order. The amount of the Change Order shall reflect (1) the difference between actual costs and
the allowances under Section 3.8.2.1 and (2) changes in Contractor’s costs under Section 3822

§ 3.8.3 Materials and equipment under an allowance shall be selected by the Owner with reasonable promptncss.

§ 3.9 Superintendent
§ 3.9.1 The Contractor shall employ a competent superintendent and necessary assistants who shall be in attendance at

th'c Project site during performance of the Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the Contractor.

§ 3.9.2 The Contractor, as soon as practicable after award of the Contract, shall notify the Owner and Architect of the
name and qualifications of a proposed superintendent. Within 14 days of receipt of the information, the Architect may
notify the Contractor, stating whether the Owner or the Architect (1) has reasonable objection to the proposed
superintendent or (2) requires additional time for review. Failure of the Architect to provide notice within the 14-day
period shall constitute notice of no reasonable objection.

§ 3.9.3 The Contractor shall not employ a proposed superintendent to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not change the superintendent without the Owner’s consent,
which shall not unreasonably be withheld or delayed.

§ 3.10 Contractor’s Construction and Submittal Schedules ‘

§ 3.10.1 The Contractor, promptly after being awarded the Contract, shall submit for the Owner’s and Architect’s
information a Contractor’s construction schedule for the Work. The schedule shall contain detail appropriate for the
Project, including (1) the date of commencement of the Work, interim schedule milestonc dates, and the date of
Substantial Completion; (2) an apportionment of the Work by construction activity; and (3) the time required for
completion of each portion of the Work. The schedule shall provide for the orderly progression of the Work to
completion and shall not exceed time limits current under the Contract Documents. The schedule shall be revised at
appropriate intervals as required by the conditions of the Work and Project.

§ 3.10.2 The Contractor, promptly after being awarded the Contract and thereafter as necessary to maintain a current
submittal schedule, shall submit a submittal schedule for the Architect’s approval. The Architect’s approval shall not be
unrcasonably delayed or withheld. The submittal schedule shall (1) be coordinated with the Contractor’s construction
schedule, and (2) allow the Architect reasonable {ime to review submittals. If the Contractor fails to submit a submittal
schedule, or fails to provide submittals in accordance with the approved submittal schedule, the Contractor shall not be
entitled to any increase in Contract Sum or extension of Contract Time based on the time required for review of
submittals.

§ 3.10.3 The Contractor shall perform the Work in general accordance with the most recent schedules submitted lo the
Owner and Architect.

§ 3.11 Documents and Samples at the Site

The Contractor shall make available, at the Project site, the Contract Documents, including Change Orders,
Construction Change Directives, and other Modifications, in good order and marked currently to indicate ficld changes
and sclections made during construction, and the approved Shop Drawings, Product Data, Samples, and similar required
submittals. These shall be in electronic form or paper copy, available to the Architect and Owner, and delivered to the
Architect for submittal to the Owner upon completion of the Work as a record of the Work as constructed.

§ 3.12 Shop Drawings, Product Data and Samples
§ 3.12.1 Shop Drawings are drawings, diagrams, schedules, and other data specially prepared for the Work by the
Contractor or a Subcontractor, Sub-subcontractor, manufacturer, supplicr, or distributor to illustrate some portion of the

Work.

§ 3.12.2 Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams, and
other information furnished by the Contractor to illustrate materials or equipment for some portion of the Work.

§ 3.12.3 Samples are physical examples that illustrate materials, equipment, or workmanship, and establish standards by
which the Work will be judged.
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§ 3.12.4 Shop Drawings, Product Data, Samples, and similar submittals are not Contract Documents. Their purposg is to
demonstrate how the Contractor proposes to conform to the information given and the design concept expressed in the
Contract Documents for those portions of the Work for which the Contract Documents require submittals. Review by
the Architect is subject to the limitations of Section 4.2.7. Informational submittals upon which the Architect is not
expected to take responsive action may be so identified in the Contract Documents. Submittals that are not required by
the Contract Documents may be returned by the Architect without action.

§ 3.12.5 The Contractor shall review for compliance with the Contract Documents, approve, and submit to the Architect,

Shop Drawings, Product Data, Samples, and similar submittals required by the Contract Documents, in accordance with

the submittal schedule approved by the Architect or, in the absence of an approved submittal schedule, with reasonable

1():1'omptness and in such sequence as to cause no delay in the Work or in the activities of the Owner or of Separate
ontractors.

§ 3.12.6 By submitting Shop Drawings, Product Data, Samples, and similar submittals, the Contractor represents to the
Owner and Architect that the Contractor has (1) reviewed and approved them, (2) determined and verified materials,
field measurements and field construction criteria related thereto, or will do so, and (3) checked and coordinated the
information contained within such submittals with the rcquirements of the Work and of the Contract Documents.

§ 3.12.7 The Contractor shall perform no portion of the Work for which the Contract Documents require submittal and
review of Shop Drawings, Product Data, Samples, or similar submittals, until the respective submittal has been
approved by the Architect.

§ 3.12.8 The Work shall be in accordance with approved submittals except that the Contractor shall not be relieved of
responsibility for deviations from the requirements of the Contract Documents by the Architect’s approval of Shop
Drawings, Product Data, Samples, or similar submittals, unless the Contractor has specifically notified the Architect of
such deviation at the time of submittal and (1) the Architect has given written approval to the specific deviation as a
minor change in the Work, or (2) a Change Order or Construction Change Directive has been issued authorizing the
deviation. The Contractor shall not be relieved of responsibility for errors or omissions in Shop Drawings, Product Data,
Samples, or similar submittals, by the Architect’s approval thereof,

§ 3.12.9 The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data,
Samples, or similar submittals, to revisions other than those requested by the Architect on previous submittals. In the
absence of such notice, the Architect’s approval of a resubmission shall not apply to such revisions.

§ 3.12.10 The Contractor shall not be required to provide professional scrvices that constitute the practice of architecture
or engineering unless such services are specifically required by the Contract Documents for a portion of the Work or
unless the Contractor needs to provide such services in order to carry out the Contractor’s responsibilities for
construction means, methods, techniques, sequences, and procedures. The Contractor shall not be required to provide
professional services in violation of applicable law.

§ 3.12,10.1 If professional design services or certifications by a design professional related to systems, matcrials, or
cquipment are specifically required of the Contractor by the Contract Documents, the Owner and the Architect will
specify all performance and design criteria that such services must satisfy. The Contractor shall be entitled to rely upon
the adequacy and accuracy of the performance and design criteria provided in the Contract Documents. The Contractor
shall cause such services or certifications to be provided by an appropriately licensed design professional, whose
signature and seal shall appear on all drawings, calculations, specifications, certifications, Shop Drawings, and other
submittals prepared by such professional. Shop Drawings, and other submittals related to the Work, designed or
certified by such professional, if prepared by others, shall bear such professional’s written approval when submitted to
the Architect. The Owner and the Architect shall be entitled to rely upon the adequacy and accuracy of the services,
certifications, and approvals performed or provided by such design professionals, provided the Owner and Architect
have specificd to the Contractor the performance and design criteria that such services must satisfy. Pursuant to this
Section 3.12.10, the Architect will review and approve or take other appropriate action on submittals only for the
limited purpose of checking for conformance with information given and the design concept expressed in the Contract

Documents.

§ 3.12.10.2 Tf the Contract Documents require the Contractor’s design professional to certify that the Work has been
performed in accordance with the design criteria, the Contractor shall furnish such certifications to the Architect at the
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time and in the form specified by the Architect.

§ 3.13 Use of Site

The Contractor shall confine operations at the site to arcas permitted by applicable laws, statutes, ordinances, codes,
rules and rcgulzyhons, lawful orders of public authoritics, and the Contract Documents and shall not unreasonably
encumber the site with materials or equipment.

§ 3.14 Cutting and Patching

§ 3.14.1 The Contractor shall be responsible for cutting, fitting, or patching required to complete the Work or to make its
pats fit together properly. All areas requiring cutting, fitting, or patching shall be restored to the condition existing prior
to the cutting, fitting, or patching, unless otherwise required by the Contract Documents.

§ 3.14.2 The Contractor shall not damage or cndanger a portion of the Work or fully or partially completed construction

of the Owner or Separate Contractors by cutting, patching, or otherwisc altering such construction, or by excavation.

The Contractor shall not cut or otherwise alter construction by the Owner or a Separate Contractor except with written

consent of the Owner and of the Separate Contractor. Consent shall not be unreasonably withheld. The Contractor shall

1\1;/)t u]zn'easonably withhold, from the Owner or a Separate Contractor, its consent to cutting or otherwise altering the
ork.

§ 3.15 Cleaning Up

§ 3.15.1 The Contractor shall keep the premiscs and surrounding area free from accumulation of waste materials and
rubbish caused by operations under the Contract. At completion of the Work, the Contractor shall remove waste
materials, rubbish, the Contractor’s tools, construction equipment, machinery, and surplus materials from and about the
Project.

§ 3.15.2 If the Contractor fails to clean up as provided in the Contract Documents, the Owner may do so and the Owner
shall be entitled to reimbursement from the Contractor.

§ 3.16 Access to Work
The Contractor shall provide the Owner and Architect with access to the Work in preparation and progress wherever
located.

§ 3.17 Royalties, Patents and Copyrights

The Contractor shall pay all royalties and license fees. The Contractor shall defend suits or claims for infringement of
copyrights and patent rights and shall hold the Owner and Architcct harmless from loss on account thereof, but shall not
be responsible for defense or loss when a particular design, process, or product of a particular manufacturer or
manufacturers is required by the Contract Documents, or where the copyright violations are contained in Drawings,
Specifications, or other documents prepared by the Owner or Architect. However, if an infringement of a copyright or
patent is discovered by, or made known to, the Contractor, the Contractor shall be responsible for the loss unless the
information is promptly furnished to the Architect.

§ 3.18 Indemnification

§ 3.18.1 To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner, Architect,
Architect’s consultants, and agents and employees of any of them from and against claims, damages, losses, and
expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the Work,
provided that such claim, damage, loss, or expensc is attributable to bodily injury, sickness, disease or death, or to injury
to or destruction of tangible property (other than the Work itsclf), but only to the extent caused by the negligent acts or
omissions of the Contractor, a Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts
they may be liable, regardless of whether or not such claim, damage, loss, or expense is caused in part by a party
indemnified hereunder. Such obligation shall not be construed to negate, abridge, or reduce other rights or obligations of
indemnity that would otherwise exist as to a party or person described in this Section 3.18.

§ 3.18.2 In claims against any person or enlily indemnified under this Section 3.18 by an employee of the Contractor, a
Subcontractor, anyone directly or indirectly employed by them, or anyone for whose acts they may be liable, the
indemnification obligation under Section 3.18.1 shall not be limited by a limitation on amount or type of damages,
compensation, or benefits payable by or for the Contractor or a Subcontractor under workers’ compensation acts,
disability benefit acts, or other employee benefit acts.
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ARTICLE 4 ARCHITECT

§ 4.1 General

i 4.1.1 The Architect is the person or entity retained by the Owner pursuant to Section 2.3.2 and identified as such in the
greement,

§4.41.2 Dulif:s\ responsibilities, and limitations of authority of the Architect as set forth in the Contract Documents shall
not be restricted, modificd, or extended without written consent of the Owner, Contractor, and Architect. Consent shall
not be unreasonably withheld.

§ 4.2 Administration of the Contract

§ 4.2.1 The Architect will provide administration of the Contract as described in the Contract Documents and will be an
Owner’s representative during construction until the date the Architect issues the final Certificate for Payment. The
Architect will have authority to act on behalf of the Owner only to the extent provided in the Contract Documents.

§ 4.2.2 The Architect will visit the site at intcrvals appropriate to the stage of construction, or as otherwise agrecd with
the Owner, to become generally familiar with the progress and quality of the portion of the Work completed, and to
determine in general if the Work observed is being performed in a manner indicating that the Work, when fully
completed, will be in accordance with the Contract Documents. However, the Architect will not be required to make
exhaustive or continuous on-site inspections to check the quality or quantity of the Work. The Architect will not have
control over, charge of, or responsibility for the construction means, methods, techniques, sequences or procedures, or
for the safety precautions and programs in connection with the Work, since these are solely the Contractor’s rights and
responsibilities under the Contract Documents.

§ 4.2.3 On the basis of the site visits, the Architect will keep the Owner reasonably informed about the progress and
quality of the portion of the Work completed, and promptly report to the Owner (1) known deviations from the Contract
Documents, (2) known deviations from the most recent construction schedule submitted by the Contractor, and (3)
defects and deficiencics observed in the Work. The Architect will not be responsible for the Contractor’s failurc to
perform the Work in accordance with the requirements of the Contract Documents. The Architect will not have control
over or charge of, and will not be responsible for acts or omissions of, the Contractor, Subcontractors, or their agents or
employees, or any other persons or entities performing portions of the Work.

§ 4.2.4 Communications

The Owner and Contractor shall include the Architect in all communications that relate to or affect the Architect’s
services or professional responsibilitics. The Owner shall promptly notify the Architect of the substance of any direct
communications between the Owner and the Contractor otherwise relating to the Project. Communications by and with
the Architect’s consultants shall be through the Architect. Communications by and with Subcontractors and suppliers
shall be through the Contractor. Communications by and with Separate Contractors shall be through the Owner. The
Contract Documents may specify other communication protocols.

§ 4.2.5 Based on the Architect’s evaluations of the Contractor’s Applications for Payment, the Architect will review and
certify the amounts due the Contractor and will issue Certificates for Payment in such amounts.

§ 4.2.6 The Architcct has authority to reject Work that does not conform to the Contract Documents. Whenever the
‘Architect considers it necessary or advisable, the Architect will have authorily to require inspection or testing of the
Work in accordance with Sections 13.4.2 and 13.4.3, whether or not the Work is fabricated, installed or completed.
However, neither this authority of the Architect nor a decision made in good faith either to exercise or not to exercisc
such authority shall give risc to a duty or responsibility of the Architect to the Contractor, Subcontractors, suppliers,
their agents or employees, or other persons or entities performing portions of the Work.

§ 4.2.7 The Architect will review and approve, or take other appropriate action upon, the Contractor’s submittals such as
Shop Drawings, Product Data, and Samples, but only for the limited purpose of checking for conformance with
information given and the design concept expressed in the Contract Documents, The Architect’s action will be taken in
accordance with the submittal schedule approved by the Architect or, in the absence of an approved submittal schedule,
with reasonable promptness while allowing sufficicnt time in the Architect’s professional judgment to permit adequate
review. Review of such submittals is not conducted for the purpose of determining the accuracy and completencss of
other details such as dimensions and quantities, or for substantiating instructions for installation or performance of
equipment or systems, all of which remain the responsibility of the Contractor as required by the Contract Documents.
The Architect’s review of the Contractor’s submittals shall not relieve the Contractor of the obligations under
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Scctions 3.3, 3.5, and 3.12. The Architect’s review shall not constitute approval of safety precautions or of any
construction means, methods, techniques, sequences, or procedures. The Architect’s approval of a specific item shall
not indicate approval of an assembly of which the item is a component.

§ 4.2.8 The Architect will prepare Change Orders and Construction Change Directives, and may order minor changes in
the Work as provided in Section 7.4. The Architect will investigate and make determinations and recommendations
regarding concealed and unknown conditions as provided in Section 3.74.

§4.2.9 The Architect will conduct inspections to determine the date or dates of Substantial Completion and the date of
final completion; issue Certificatcs of Substantial Completion pursuant to Section 9.8; receive and forward to the
Owner, for the Owner’s review and records, written warranties and related documents required by the Contract and
assembled by the Contractor pursuant to Section 9.10; and issue a final Certificate for Payment pursuant to Section 9.10.

§ 4.2.10 If the Owner and Architect agree, the Architect will provide one or more Project representatives to assist in
carrying out the Architect’s responsibilities at the site. The Owner shall notify the Contractor of any change in the
duties, responsibilities and limitations of authority of the Project representatives.

§ 4.2.11 The Architect will interpret and decide matters concerning performance under, and requirements of, the
Contract Documents on written request of either the Owner or Contractor, The Architect’s response to such requests
will be made in writing within any time limits agreed upon or olherwise with reasonable promptness.

§ 4.2.12 Interpretations and decisions of the Architect will be consistent with the intent of, and reasonably inferable
from, the Contract Documents and will be in writing or in the form of drawings. When making such interpretations and
decisions, the Architect will endeavor to secure faithful performance by both Owner and Contractor, will not show
partiality to either, and will not be liable for results of interpretations or decisions rendered in good faith.

§ 4.2.13 The Architect’s decisions on malters relating to aesthetic effect will be final if consistent with the intent
expressed in the Contract Documents.

§ 4.2.14 The Architect will review and respond to requests for information about the Contract Documents. The
Architect’s response to such requests will be made in writing within any time limits agreed upon or otherwise with
reasonable promptness. If appropriate, the Architect will prepare and issue supplemental Drawings and Specifications in
response to the requests for information.

ARTICLE5 SUBCONTRACTORS

§ 5.1 Definitions

§5.1.1 A Subcontractor is a person or entity who has a direct contract with the Contractor to perform a portion of the
Work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as if singular in number
and means a Subcontractor or an authorized representative of the Subcontractor. The term “Subcontractor” does not
include a Separate Contractor or the subcontractors of a Scparate Contractor.

§ 5.1.2 A Sub-subcontractor is a pcrsoh or entity who has a dircct or indircct contract with a Subcontractor to perform a
portion of the Work at the site. The term “gub-subcontractor” is referred to throughout the Contract Documents as if
singular in number and means a Sub-subcontractor or an authorized representative of the Sub-subcontractor.

§ 5.2 Award of Subcontracts and Other Contracts for Portions of the Work

§ 5.2.1 Unless otherwise stated in the Contract Documents, the Contractor, as soon as practicable after award of the
Contract, shall notify the Owner and Architect of the persons or entities proposed for each principal portion of the
Work, including those who are to furnish materials or equipment fabricated to a special design. Within 14 days of
receipt of the information, the Architect may notify the Contractor whether the Owner or the Architect (1) has
reasonable objection to any such proposed person or entity or (2) requires additional time for review. Failure of the
Architect to provide notice within the 14-day period shall constitute notice of no reasonablc objection.

§ 5.2.2 The Contractor shall not contract with a proposed person or entily to whom the Owner or Architect has made
reasonable and timely objection. The Contractor shall not be required to contract with anyone to whom the Contractor

has made reasonable objection.

§ 5.2.3 If the Owner or Architect has reasonable objcction to a person or entity proposed by the Contractor, the
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antractor shall propose another to whom the Owner or Architect has no rcasonable objection. If the proposed but
!‘ejecled Subcontractor was reasonably capable of performing the Work, the Contract Sum and Contract Time shall be
3llcx'eased or decreased by the difference, if any, occasioned by such change, and an appropriate Change Order shall be
issued before commencement of the substitute Subcontractor’s Work. However, no increase in the Contract Sum or
Contract Time shall be allowed for such change unless the Contractor has acted promptly and responsively in
submitting names as required.

§ 5.2.f1 The Contractor shall not substitute a Subcontractor, person, or entity for one previously selected if the Owner or
Architect makes reasonablc objection to such substitution.

§ 5.3 Subcontractual Relations

By appropriate written agreement, the Contractor shall require cach Subcontractor, to the extent of the Work to be
performed by the Subcontractor, to be bound to the Contractor by terms of the Contract Documents, and to assume
toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the
Subcontractor’s Work that the Contractor, by these Contract Documents, assumes toward the Owner and Architect.
Each subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract
Documents with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not
prejudice such rights, and shall allow to the Subcontractor, unless specifically provided otherwise in the subcontract
agreement, the benefit of all rights, remedics, and redress against the Contractor that the Contractor, by the Contract
Documents, has against the Owner. Where appropriate, the Contractor shall require cach Subcontractor to enter into
similar agreements with Sub-subcontractors. The Contractor shall make available to cach proposed Subcontractor, prior
to the execution of the subcontract agreement, copies of the Contract Documents to which the Subcontractor will be
bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the
proposed subcontract agreement that may be at variance with the Contract Documents. Subcontractors will similarly
make copies of applicable portions of such documents available to their respective proposed Sub-subcontractors.

§ 5.4 Contingent Assignment of Subcontracts
§ 5.4.1 Each subcontract agreement for a portion of the Work is assigned by the Contractor to the Owner, provided that
A assignment is effective only after termination of the Contract by the Owner for cause pursuant to
Section 14.2 and only for those subcontract agreements that the Owner accepts by notifying the
Subcontractor and Contractor; and
2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the
Contract.

When the Owner accepts the assignment of a subcontract agreement, the Owner assumes the Contractor’s rights and
obligations under the subcontract.

§ 5.4.2 Upon such assignment, if the Work has been suspended for more than 30 days, the Subcontractor’s compensation
shall be equitably adjusted for increases in cost resulting from the suspension.

§ 5.4.3 Upon assignment to the Owner under this Section 5.4, the Owner may further assign the subcontract to a
successor contractor or other entity. If the Owner assigns the subcontract (o a successor contractor or other entity, the
Owner shall nevertheless remain legally responsible for all of the successor contractor’s obligations under the
subcontract.

ARTICLE 6 CONSTRUCTION BY OWNER OR BY SEPARATE CONTRACTORS

§ 6.1 Owner’s Right to Perform Construction and to Award Separate Contracts

§ 6.1.1 The term “Separatc Contractor(s)” shall mean other contractors retained by the Owner under separate
agreements. The Owner reserves the right to perform construction or operations related to the Project with the Owner’s
own forces, and with Separate Contractors retained under Conditions of the Contract substantially similar to those of
this Contract, including those provisions of the Conditions of the Contract related to insurance and waiver of

subrogation.

§ 6.1.2 When separate conlracts are awarded for different portions of the Project or other construction or operations on
the site, the term “Contractor” in the Contract Documents in each case shall mean the Contractor who exccutes each

scparate Owner-Contractor Agreement.

§ 6.1.3 The Owner shall provide for coordination of the activitics of the Owner’s own forces and of cach Separate
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Contractor with the Work of the Contractor, who shall cooperate with them. The Contractor shall participate with any
Separate Contractors and the Owner in reviewing their construction schedules. The Contractor shall make any revisions
to its construction schedule deemed necessary after a joint review and mutual agreement, The construction schedules
sha}l tl(;en constitute the schedules to be used by the Contractor, Separate Contractors, and the Owner until subsequently
revised.

§ 6.1.4 Unless otherwise provided in the Contract Documents, when the Owner performs construction or operations
related to the Project with the Owner’s own forces or with Separate Contractors, the Owner or its Separate Contractors
shall have the same obligations and rights that the Contractor has under the Conditions of the Contract, including,
without excluding others, those stated in Article 3, this Article 6, and Articles 10, 11, and 12.

§ 6.2 Mutual Responsibility
§ 6.2.1 The Contractor shall afford the Owner and Separate Contraclors reasonable opportunity for introduction and
storage of their materials and equipment and performance of their activities, and shall connect and coordinate the

Contractor’s construction and operations with theirs as required by the Contract Documents.

§ 6.2.2 If part of the Contractor’s Work depends for proper execution or results upon construction or operations by the
Owner or a Separate Contractor, the Contractor shall, prior to proceeding with that portion of the Work, promptly notify
the Architect of apparent discrepancies or defects in the construction or operations by the Owner or Separate Contractor
that would render it unsuitable for proper execution and results of the Contractor’s Work. Failure of the Contractor to
notify the Architect of apparent discrepancies or defects prior to proceeding with the Work shall constitute an
acknowledgment that the Ownet’s or Separate Contractor’s completed or partially completed construction is fit and
proper o receive the Contractor’s Work. The Contractor shall not be responsible for discrepancies or defects in the
construction or operations by the Owner or Separate Contractor that are not apparent.

§ 6.2.3 The Contractor shall reimburse the Owner for cosls the Owner incurs that are payable to a Separate Contractor
because of the Contractor’s delays, improperly timed activities or defective construction, The Owner shall be
responsible to the Contractor for costs the Contractor incurs becausc of a Separate Contractor’s delays, improperly
timed activitics, damage to the Work or defective construction.

§ 6.2.4 The Contractor shall promptly remedy damage that the Contractor wrongfully causes to completed or partially
completed construction or to property of the Owner or Separate Contractor as provided in Section 10.2.5.

§ 6.2.5 The Owner and each Separate Contractor shall have the same responsibilitics for cutting and patching as are
described for the Contractor in Section 3.14.

§ 6.3 Owner’s Right to Clean Up

If a dispute arises among the Contractor, Separate Contractors, and the Owner as to the responsibility under their
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the
Owner may clean up and the Architect will allocate the cost among those responsible.

ARTICLE 7 CHANGES IN THE WORK

§ 7.1 General

§ 7.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the
Contract, by Change Order, Construction Change Directive or order for a minor change in the Work, subject to the
limitations stated in this Article 7 and ¢lsewhere in the Contract Documents.

§ 7.1.2 A Change Order shall be based upon agreement among the Owner, Contractor, and Architect. A Construction
Change Directive requires agreement by the Owner and Architect and may or may not be agreed to by the Contractor.
An order for a minor change in the Work may be issued by the Architect alone.

§ 7.1.3 Changes in the Work shall be performed under applicable provisions of the Contract Documents. The Contractor

shall proceed promptly with changes in the Work, unless otherwise provided in the Change Order, Construction Change
Directive, or order for a minor change in the Work.

§ 7.2 Change Orders
§ 7.2.1 A Change Order is a written instrument prepared by the Architect and signed by the Owner, Contractor, and

Architect stating their agrecment upon all of the following:
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A The change in the Work;
.2 The amount of the adjustment, if any, in the Contract Sum; and
3 The extent of the adjustment, if any, in the Contract Time.

§ 7.3 Construction Change Directives

§ 7.3.1 A Construction Change Directive is a written order prepared by the Architect and signed by the Owner and
Architect, directing a change in the Work prior to agreement on adjustment, if any, in the Contract Sum or Contract
Time, or both. The Owner may by Construction Change Directive, without invalidating the Contract, order changes in
the Work within the general scope of the Contract consisting of additions, deletions, or other revisions, the Contract
Sum and Contract Time being adjusted accordingly.

§7.3.2 A Construction Change Directive shall be used in the absence of lotal agreement on the terms of a Change Order.

§ 7.3.3 If the Construction Change Directive provides for an adjustment to the Contract Sum, the adjustment shall be
based on one of the following methods:
A Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to
permit evaluation;
2 Unit prices stated in the Contract Documents or subscquently agreed upon;
3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or
percentage fee; or
4 Asprovided in Section 7.3.4,

§ 7.3.4 If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum, the
Architect shall determine the adjustment on the basis of reasonable expenditures and savings of those performing the
Work attributable to the change, including, in case of an increase in the Contract Sum, an amount for overhead and
profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable amount. In such
case, and also under Section 7.3.3.3, the Contractor shall keep and present, in such form as the Architect may prescribe,
an itemized accounting together with appropriate supporting data. Unless otherwisc provided in the Contract
Documents, costs for the purposes of this Scction 7.3.4 shall be limited to the following:
A4 Costs of labor, including applicable payroll taxes, fringe benefits required by agreement or custom,
workers’ compensation insurance, and other employee costs approved by the Architect;
2 Costs of materials, supplics, and equipment, including cost of transportation, whether incorporated or
consumed;
3 Rental costs of machinery and equipment, cxclusive of hand tools, whether rented from the Contractor or
others;
4 Costs of premiums for all bonds and insurance, permit fees, and sales, use, or similar taxes, directly
related to the change; and
5 Costs of supervision and field office personnel directly attributable to the change.

§ 7.3.5 If the Contractor disagrées with the adjustmenyt in the Contract Time, the Contractor may make a Claim in
accordance with applicable provisions of Article 15.

§ 7.3.6 Upon receipt of a Construction Change Directive, the Contractor shall promptly proceed with the change in the
Work involved and advise the Architect of the Contractor’s agreement or disagreement with the method, if any,
provided in the Construction Change Directive for determining the proposed adjustment in the Contract Sum or
Contract Time.

§ 7.3.7 A Construction Change Directive signed by the Contractor indicates the Contractor’s agrecment therewith,
including adjustment in Contract Sum and Contract Time or the method for determining them. Such agreement shall be
effective immediately and shall be recorded as a Change Order.

§ 7.3.8 The amount of credit to be allowed by the Contractor to the Owner for a deletion or change that results in a net
decrease in the Contract Sum shall be actual net cost as confirmed by the Architect. When both additions and credits
covering related Work or substitutions are involved in a change, the allowance for overhead and profit shall be figured
on the basis of net increase, if any, with respect to that change.

§ 7.3.9 Pending final determination of the total cost of a Construction Change Directive to the Owner, the Contractor
may request payment for Work completed under the Construction Change Directive in Applications for Payment. The
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Architect will make an interim determination for purposes of monthly certification for payment for those costs and
certify for payment the amount that the Architect determines, in the Architect’s professional judgment, to be reasonably
justified. The Architect’s interim determination of cost shall adjust the Contract Sum on the same basis as a Change
Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 15.

§ 7.3.10 When the Owner and Conlractor agree with a delermination made by the Architect concerning the adjustments
in the Contract Sum and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be
cffective immediately and the Architect will prepare a Change Order. Change Orders may be issucd for all or any part
of a Construction Change Directive.

§ 7.4 Minor Changes in the Work

The Architect may order minor changes in the Work that arc consistent with the intent of the Contract Documents and
do not involve an adjustment in the Contract Sum or an extension of the Contract Time. The Architect’s order for minor
changes shall be in writing. If the Contractor believes that the proposed minor change in the Work will affect the
Contract Sum or Contract Time, the Contractor shall notify the Architect and shall not proceed to implement the change
in the Work. If the Contractor performs the Work sct forth in the Architect’s order for a minor change without prior
notice to the Architect that such change will affect the Contract Sum or Contract Time, the Contractor waives any
adjustment to the Contract Sum or extension of the Contract Time.

ARTICLE 8 TIME

§ 8.1 Definitions

§ 8.1.1 Unless otherwise provided, Contract Time is the period of time, including authorized adjustments, allotted in the
Contract Documents for Substantial Completion of the Work. :

§ 8.1.2 The date of commencement of the Work is the date established in the Agreement.
§ 8.1.3 The date of Substantial Completion is the date certificd by the Architcet in accordance with Section 9.8.

§ 8.1.4 The term “day” as used in the Contract Documents shall mean calendar day unless otherwise specifically
defined.

§ 8.2 Progress and Completion ;
§ 8.2.1 Time limits stated in the Contract Documents are of the essence of the Contract. By executing the Agreement,
the Contractor confirms that the Contract Time is a reasonable period for performing the Work.

§ 8.2.2 The Contractor shall not knowingly, except by agreement or instruction of the Owner in writing, commence the
Work prior to the effective datc of insurance required to be furnishcd by the Contractor and Owner.

§ 8.2.3 The Contractor shall proceed expeditiously with adequate forces and shall achieve Substantial Completion within
the Contract Time.

§ 8.3 Delays and Extensions of Time

§ 8.3.1 If the Contractor is delayed at any time in the commencement or progress of the Work by (1) an act or neglect of
the Owner or Architect, of an employce of either, or of a Separate Contractor; (2) by changes ordered in the Work; (3)
by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, adverse weather conditions documented in
accordance with Section 15.1.6.2, or other causes beyond the Contractor’s control; (4) by delay authorized by the
Owner pending mediation and binding dispute resolution; or (5) by other causes that the Contractor asserts, and the
Architect determines, justify delay, then the Contract Time shall be extended for such rcasonable time as the Architect

may determine.
§ 8.3.2 Claims relating to time shall be made in accordance with applicable provisions of Article 15.

§ 8.3.3 This Section 8.3 does not preclude recovery of damages for delay by cither party under other provisions of the
Contract Documents.

ARTICLE9 PAYMENTS AND COMPLETION

§ 9.1 Contract Sum
§ 9.1.1 The Contract Sum is stated in the Agreement and, including authorized adjustments, is the total amount payable

AlA Document A201™ — 2017, Copyright © 1911, 1915, 1918, 1925, 1937, 1951, 1958, 1961, 1963, 1966, 1970, 1976, 1987, 1997, 2007 and 2017 by

The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is protected by U.S. Copyright Law and International ) 23
Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, may result in severe civil and crimipa! penaltrgs,

and will be prosecuted to the maximum extent possible under the faw. To report copyright violations of AIA Contract Documents, e-mail The American

Institita nf Architacts’ lanal connsel. convrinht@aia.ora.




Init.

by the Owner to the Contractor for performance of the Work under the Contract Documents.

§ 9.1.2 If unit prices are stated in the Contract Documents or subsequently agreed upon, and if quantities originally
gontemplated are materially changed so that application of such unit prices to the actual quantities causes substantial
inequity to the Owner or Contractor, the applicable unit prices shall be equitably adjusted.

§ 9.2 Schedule of Values

Where the Contract is based on a stipulated sum or Guarantced Maximum Price, the Contractor shall submit a schedule
of values to the Architect before the first Application for Payment, allocating the entire Contract Sum to the various
portions of the Work. The schedule of values shall be prepared in the form, and supported by the data to substantiate its
accuracy, required by the Architect. This schedule, unless objected to by the Architect, shall be used as a basis for
reviewing the Contractor’s Applications for Payment. Any changes to the schedule of values shall be submitted to the
Architect and supported by such data to substantiate its accuracy as the Architect may require, and unless objected to by
the Architect, shall be used as a basis for reviewing the Contractor’s subsequent Applications for Payment.

§ 9.3 Applications for Payment

§ 9.3.1 At least ten days before the date established for each progress payment, the Contractor shall submit to the
Architect an itemized Application for Payment preparcd in accordance with the schedule of values, if required under
Section 9.2, for completed portions of the Work. The application shall be notarized, if required, and supported by all
data substantiating the Contractor’s right to payment that the Owner or Architect require, such as copies of requisitions,
and releases and waivers of liens from Subcontractors and suppliers, and shall reflect retainage if provided for in the
Contract Documents.

§9.3.1.1 As provided in Section 7.3.9, such applications may include requests for payment on account of changes in the
Work that have been properly authorized by Construction Change Directives, or by interim determinations of the
Architect, but not yet included in Change Orders.

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the
Contractor does not intend to pay a Subcontractor or supplier, unless such Work has been performed by others whom
the Coniractor intends to pay.

§ 9.3.2 Unless otherwise provided in the Contract Documents, payments shall be made on account of materials and
equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If approved in advance by
the Owner, payment may similarly be made for materials and cquipment suitably stored off the site at a location agreed
upon in writing. Payment for materials and equipment stored on or off the site shall be conditioned upon compliance by
the Contractor with procedures satisfactory to the Owncr to establish the Owner’s title to such materials and equipment
or otherwise protect the Owner’s interest, and shall include the costs of applicable insurance, storage, and transportation
to the site, for such materials and equipment stored off the site.

§ 9.3.3 The Contractor warrants that title to all Work covered by an Application for Payment will pass to the Owner no
later than the time of payment. The Contractor further warrants that upon submittal of an Application for Payment all
Work for which Certificates for Payment have been previously issucd and payments received from the Owner shall, to
the best of the Contractor’s knowledge, information, and belief, be free and clear of liens, claiins, security interests, or
encumbrances, in favor of the Contractor, Subcontractors, suppliers, or other persons or entities that provided labor,
materials, and equipment relating to the Work.

§ 9.4 Certificates for Payment

§ 9.4.1 The Architect will, within seven days after receipt of the Contractor’s Application for Payment, either (1) issue to
the Owner a Certificate for Payment in the full amount of the Application for Payment, with a copy to the Contractor; or
(2) issue to the Owner a Certificate for Payment for such amount as the Architect determines is properly due, and notify
the Contractor and Owner of the Architect’s reasons for withholding certification in part as provided in Section 9.5.1; or
(3) withhold certification of the entire Application for Payment, and notify the Contractor and Owner of the Architect’s
reason for withholding certification in wholc as provided in Section 9.5.1.

§ 9.4.2 The issuance of a Certificate for Payment will constitute a representation by the Architect to the Owner, based on
the Architect’s evaluation of the Work and the data in the Application for Payment, that, to the best of the Architect’s
knowledge, information, and belicf, the Work has progressed to the point indicated, the quality of the Work is in
accordance with the Contract Documents, and that the Contractor is entitled to payment in the amount certified. The
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foregoing representations are subject to an evaluation of the Work for conformance with the Contract Documents upon
Substantial Completion, to results of subsequent tests and inspections, to correction of minor deviations from the
Contract Documents prior to completion, and to specific qualifications expressed by the Architect. However, the
issuance of a Certificate for Payment will not be a representation that the Architect has (1) made exhaustive or
continuous on-site inspections to check the quality or quantity of the Work; (2) reviewed construction means, methods,
techniqucs, sequences, or procedures; (3) reviewed copies of requisitions received from Subcontractors and suppliers
and other data requested by the Owner to substantiate the Contractor’s right to payment; or (4) made examination to
ascertain how or for what purpose the Contractor has used money previously paid on account of the Contract Sum.

§ 9.5 Decisions to Withhold Certification
§9.5.1 The Architect may withhold a Certificate for Payment in whole or in part, to the extent reasonably necessary to
protect the Owner, if in the Architect’s opinion the representations to the Owner required by Section 9.4.2 cannot be
made. If the Architect is unable to certify payment in the amount of the Application, the Architect will notify the
Contractor and Owner as provided in Section 9.4.1. If the Contractor and Architect cannot agree on a revised amount,
the Architect will promptly issue a Certificate for Payment for the amount for which the Architect is able to make such
representations to the Owner. The Architect may also withhold a Certificate for Payment or, because of subsequently
discovered evidence, may nullify the whole or a part of a Certificate for Payment previously issued, to such extent as
may be nceessary in the Architeet’s opinion to protect the Owner from loss for which the Contractor is responsible,
including loss resulting from acts and omissions described in Section 3.3.2, because of
defective Work not remedied; /
2 third party claims filed or reasonable evidence indicating probable filing of such claims, unless security
acceptable to the Owner is provided by the Contractor;
3 failure of the Contractor to make payments properly to Subcontractors or suppliers for labor, materials or
equipment;
4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum;
5 damagce to the Owner or a Scparate Contractor;
6  reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid
balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or
7 repeated failure to carry out the Work in accordance with the Contract Documents.

§ 9.5.2 When either party disputes the Architcct’é decision regarding a Certificate for Payment under Section 9.5.1, in
whole or in part, that party may submit a Claim in accordance with Article 15.

§ 9.5.3 When the reasons for withholding certification are removed, certification will be made for amounts previously
withheld. ‘

§ 9.5.4 If the Architcct withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option,
issue joint checks to the Contractor and to-any Subcontractor or supplier to whom the Contractor failed to make
payment for Work properly petformed or material ot equipment suitably delivered. If the Owner makes payments by

joint check, the Owner shall notify the Architect and the Contractor shall reflect such payment on its next Application
for Payment.

§ 9.6 Progress Payments o
§9.6.1 After the Architect has issued a Certificate for Payment, the Owner shall make payment in the manner and within
the time provided in the Contract Documents, and shall so notify the Architect.

§9.6.2 The Contractor shall pay each Subconlraclor, no later than seven days after receipt of payment from the Owner,
the amount to which the Subcontractor is entitled, reflecting percentages actually retained from payments (o the
Contractor on account of the Subcontractor’s portion of the Work. The Contractor shall, by appropriate agreement with
each Subcontractor, require each Subcontractor to make payments to Sub-subcontractors in a similar manner.

§ 9.6.3 The Architect will, on request, furnish to a Subcontractor, if practicable, information regarding percentages of )
completion or amounts applied for by the Contractor and action taken thereon by the Architect and Owner on account of
portions of the Work done by such Subcontractor.

§ 9.6.4 The Owner has the right to request written evidence from the Contractor that the Contractor has properly paid
Subcontractors and supplicrs amounts paid by the Owner to the Contractor for subcontracted Work. If the Contractor
fails to furnish such evidence within seven days, the Owner shall have the right to contact Subcontractors and suppliers
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to ascertain whether they have been properly paid. Neither the Owner nor Architect shall have an obligation to pay, or
to see to the payment of money to, a Subcontractor or supplier, except as may otherwise be required by law.

§ 9.6.5 The Contractor’s payments to suppliers shall be treated in a manner similar to that provided in Sections 9.6.2,
9.6.3 and 9.6.4.

§9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the Owner
shall not constitute acceptance of Work not in accordance with the Contract Documents.

§9.6.7 Unless the Conlractor provides the Owner with a payment bond in the full penal sum of the Contract Sum,
payments reccived by the Contractor for Work properly performed by Subcontractors or provided by suppliers shall be
held by the Contractor for those Subcontractors or suppliers who performed Work or furnished materials, or both, under
contract with the Contractor for which payment was made by the Owner. Nothing contained herein shall require money
to be placed in a separate account and not commingled with money of the Contractor, create any fiduciary liability or
tort liability on the part of the Contractor for breach of trust, or entitle any person or entity to an award of punitive
damages against the Contractor for breach of the requirements of this provision.

§9.6.8 Provided the Owner has fulfilled its payment obligations under the Contract Documents, the Contractor shall
defend and indemnify the Owner from all loss, liability, damage or expense, including reasonable attorncy’s fees and
litigation expenses, arising out of any lien claim or other claim for payment by any Subcontractor or supplier of any tier.
Upon receipt of notice of a lien claim or other claim for payment, the Owner shall notify the Contractor. If approved by
the applicable court, when required, the Contractor may substitute a surety bond for the property against which the lien
or other claim for payment has been asserted.

§ 9.7 Failure of Payment ;

If the Architect does not issue a Certificate for Payment, {hrough no fault of the Contractor, within seven days afler
receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within seven days after
the date established in the Contract Documents, the amount certificd by the Architect or awarded by binding dispute
resolution, then the Contractor may, upon seven additional days’ notice to the Owner and Architect, stop the Work until
payment of the amount owing has been received. The Contract Time shall be extended appropriately and the Contract
Sum shall be increased by the amount of the Contractor’s reasonable costs of shutdown, delay and start-up, plus interest
as provided for in the Contract Documents.

§ 9.8 Substantial Completion

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is
sufficiently complete in accordance with the Contract Documents so that the Owner can occupy or utilize the Work for
its intended use.

§ 9.8.2 When the Contractor considers that the Work, or a portion thereof which the Owner agreces to accept scparately,
is substantially complete, the Contractor shall prepare and submit to the Architect a comprehensive list of items to be
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of
the Contractor to complete all Work in accordance with the Contract Documents.

§9.8.3 Upon receipt of the Contractor’s list, the Architect will make an inspection to determine whether the Work or
designated portion thereof is substantially complete. If the Architect’s inspection discloses any item, whether or not
included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so that
the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Contractor shall, before
issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the Architect.
In such case, the Contractor shall then submit a request for another inspection by the Architect to determine Substantial

Completion.

§ 9.8.4 When the Work or designated portion thereof is substantially complete, the Architect will prepare a Certificate of
Substantial Completion that shall establish the date of Substantial Completion; establish responsibilities of the Owner
and Contractor for security, maintenance, heat, utilities, damage to the Work and insurance; and fix the time within
which the Contractor shall finish all items on the list accompanying the Certificate. Warranties required by the Contract
Documents shall commence on the date of Substantial Completion of the Work or designated portion thereof unless
otherwise provided in the Certificate of Substantial Completion.
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§ 9.8.5 The Certificate of Substantial Completion shall be submitted to the Owner and Contractor for their written
acceptance of responsibilities assigned to them in the Certificate. Upon such acceptance, and consent of surety if any,
the Owner shall make payment of retainage applying to the Work or designated portion thercof. Such payment shall be
adjusted for Work that is incomplete or not in accordance with the requirements of the Contract Documents.

§ 9.9 Partial Occupancy or Use

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when such
!)ortion is designated by separate agreement with the Contractor, provided such occupancy or use is consented to by the
insurer and authorized by public authoritics having jurisdiction over the Project. Such partial occupancy or usc may
commence whether or not the portion is substantially complete, provided the Owner and Contractor have accepted in
writing the responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat,
utilities, damage to the Work and insurance, and have agreed in writing concerning the period for correction of the
Work and commencement of warrantics required by the Contract Documents. When the Contractor considers a portion
substantially complete, the Contractor shall prepare and submit a list to the Architeet as provided under Section 9.8.2.
Consent of the Contractor to partial occupancy or use shall not be unrcasonably withheld. The stage of the progress of
the Work shall be determined by written agreement between the Owner and Contractor or, if no agreement is reached,
by decision of the Architect.

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner, Contractor, and Architect shall jointly inspect the
area to be occupicd or portion of the Work to be used in order to determine and record the condition of the Work.

§9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute
acceptance of Work not complying with the requirements of the Contract Documents.

§ 9.10 Final Completion and Final Payment

§ 9.10.1 Upon reccipt of the Contractor’s notice that the Work is ready for final inspection and acceptance and upon
receipt of a final Application for Payment, the Architect will promptly make such inspection. When the Architect finds
the Work acceptable under the Contract Documents and the Contract fully performed, the Architect will promptly issue
a final Certificate for Payment stating that to the best of the Architect’s knowledge, information and belief, and on the
basis of the Architect’s on-site visits and inspections, the Work has been completed in accordance with the Contract
Documents and that the entire balance found to be due the Contractor and noted in the final Certificate is due and
payable. The Architect’s final Certificate for Payment will constitute a further representation that conditions listed in
Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been fulfilled.

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to
the Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the
Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld by
Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract
Documents to remain in force after final payment is currently in effect, (3) a written statement that the Contractor
knows of no reason that the insurance will not be renewable to cover the period required by the Contract Documents, (4)
consent of surety, if any, to final payment, (5) documentation of any special warranties, such as manufacturers’
warrantics or specific Subcontractor warranties, and (6) if required by the Owner, other data establishing payment or
satisfaction of obligations, such as receipts and relcases and waivers of liens, claims, sccurity interests, or encumbrances
arising out of the Contract, to the extent and in such form as may be designated by the Owner. If a Subcontractor refuses
to furnish a release or waiver required by the Owner, the Contractor may furnish a bond satisfactory to the Owner to
indemnify the Owner against such lien, claim, security interest, or encumbrance. If a lien, claim, security interest, or
encumbrance remains unsatisfied after payments are made, the Contractor shall refund to the Owner all money that the
Owner may be compelled to pay in discharging the lien, claim, security interest, or encumbrance, including all costs and
reasonable attorneys’ fees.

§ 9.10.3 Tf, after Substantial Completion of the Work, final complction thereof is materially delayed through no fault of
the Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the Owner
shall, upon application by the Contractor and certification by the Architect, and without terminating the Contract, make
payment of the balance due for that portion of the Work fully completed, corrected, and accepted. If the remaining
balance for Work not fully completed or corrected is less than retainage stipulated in the Contract Documents, and if
bonds have been furnished, the written consent of the surety to payment of the balance due for that portion of the Work
fully completed and accepted shall be submitted by the Contractor to the Architect prior to certification of such
payment. Such payment shall be made under terms and conditions governing final payment, except that it shall not
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constitute a waiver of Claims.

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from
A liens, Claims, sceurity interests, or encumbrances arising out of the Contract and unsettled;
.2 failure of the Work to comply with the requirements of the Contract Documents;
3 terms of special warranties required by the Contract Documents; or
4 audits performed by the Owner, if permitted by the Contract Documents, after final payment.
§ 9.10.5 Acceptance of final payment by the Contractor, a Subcontractor, or a supplier, shall constitute a waiver of
claims by that paycc except those previously made in writing and identified by that payee as unsettled at the time of
final Application for Payment.

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY

§ 10.1 Safety Precautions and Programs

The Contractor shall be responsible for initiating, maintaining, and supervising all safety precautions and programs in
connection with the performance of the Contract.

§ 10.2 Safety of Persons and Property
§ 10.2.1 The Contractor shall take reasonable precautions for safety of, and shall provide reasonable protection to
prevent damage, injury, or loss to
A employees on the Work and other persons who may be affected thereby;
2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site,
under care, custody, or control of the Contractor, a Subcontractor, or a Sub-subcontractor; and
3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways,
structures, and utilities not designated for removal, relocation, or replacement in the course of
construction.

§ 10.2.2 The Contractor shall comply with, and give notices required by applicable laws, statutcs, ordinances, codes,
rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property or their protection
from damage, injury, or loss. :

§ 10.2.3 The Contractor shall implement, ercct, and maintain, as required by existing conditions and performance of the
Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings against
hazards; promulgating safety regulations; and notifying the owners and users of adjacent sites and utilities of the
safeguards.

§ 10.2.4 When usc or storage of explosives or other hazardous matcrials or equipment, or unusual methods are necessary
for exceution of the Work, the Contractor shall exercise utmost care and carry on such activities under supervision of
properly qualified personnel.

§ 10.2.5 The Contractor shall promptly remedy damage and loss (other than damage or loss insured under property
insurance required by the Contract Documents) to property referred to in Sections 10.2.1.2 and 10.2.1.3 caused in whole
or in part by the Contractor, a Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any of
them, or by anyone for whose acts they may be liable and for which the Contractor is responsible under

Sections 10.2.1.2 and 10.2.1.3. The Contractor may make a Claim for the cost to remedy the damage or loss to the
extent such damage or loss is attributable to acts or omissions of the Owner or Architect or anyone directly or indirectly
employcd by either of them, or by anyonc for whose acts either of them may be liable, and not attributable to the fault or
negligence of the Contractor. The foregoing obligations of the Contractor are in addition to the Contractor’s obligations

under Secction 3.18.

§ 10.2.6 The Contractor shall dcsignate a responsible member of the Contractor’s organization at the site whosc duty
shall be the prevention of accidents. This person shall be the Contractor’s superiniendent unless otherwise designated by

the Contractor in writing to the Owner and Architect.

§ 10.2.7 The Contractor shall not permit any part of the construction or site to be loaded so as to cause damage or create
an unsafc condition.
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§ 10.2.8 Injury or Damage to Person or Property

If either party suffers injury or damage to person or property because of an act or omission of the other party, or of
others for whose acts such party is legally responsible, notice of the injury or damage, whether or not insured, shall be
given to the other party within a rcasonable time not exceeding 21 days after discovery. The notice shall provide
sufficient detail to ecnable the other party to investigate the matter.

§ 10.3 Hazardous Materials and Substances

§ 10.3.1 The Contractor is responsible for compliance with any requirements included in the Contract Documents
regarding hazardous materials or substances. If the Contractor encounters a hazardous material or substance not
addressed in the Contract Documents and if reasonable precautions will be inadequate to prevent foresceable bodily
injury or death to persons resulting from a material or substance, including but not limited to asbestos or polychlorinated
biphenyl (PCB), encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition,
immediately stop Work in the affected area and notify the Owner and Architect of the condition..

§ 10.3.2 Upon receipt of the Contractor’s notice, the Owner shall obtain the services of a licensed laboratory to verify the
presence or absence of the material or substance reported by the Contractor and, in the event such material or substance
is found to be present, to cause it to be rendered harmless. Unless otherwise required by the Contract Documents, the
Owner shall furnish in writing to the Contractor and Architect the names and qualifications of persons or entities who
are to perform tests verifying the presence or absence of the material or substance or who are to perform the task of
removal or safe containment of the material or substance. The Contractor and the Architect will promptly reply to the
Owner in writing stating whether or not either has reasonable objection to the persons or entities proposed by the
Owner. If either the Contractor or Architect has an objection to a person or entity proposed by the Owner, the Owner
shall proposc another to whom the Contractor and the Architect have no reasonable objection. When the material or
substance has been rendered harmless, Work in the affected arca shall resume upon written agreement of the Owner and
Contractor. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall be
increased by the amount of the Contractor’s rcasonable additional costs of shutdown, delay, and start-up.

§10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Contractor,
Subcontractors, Architect, Architect’s consullants, and agents and employees of any of them from and against claims,
damages, losses, and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance
of the Work in the affected area if in fact the material or substance presents the risk of bodily injury or death as
described in Section 10.3.1 and has not been rendercd harmless, provided that such claim, damage, loss, or expense is
attributable to bodily injury, sickness, discase or death, or to injury to or destruction of tangible property (other than the
Work itself), except to the extent that such damage, loss, or expense is due to the fault or negligence of the party seeking
indemnity.

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for hazardous materials or substances the Contractor
brings to the site unless such materials or substances are required by the Contract Documents. The Owner shall be
responsiblc for hazardous materials or substances required by the Contract Documents, except to the extent of the
Contractor’s fault or negligence in the use and handling of such materials or substances.

§ 10.3.5 The Contractor shall reimburse the Owner for the cost and expense the Owner incurs (1) for remediation of
hazardous materials or substances the Contractor brings to the site and negligently handles, or (2) where the Contractor
fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are due to the
Owner’s fault or negligence.

§ 10.3.6 If, without negligence on the part of the Contractor, the Contractor is held liable by a government agency for the
cost of remediation of a hazardous material or substance solely by rcason of performing Work as required by the
Contract Documents, the Owner shall reimburse the Contractor for all cost and expense thereby incurred.

§ 10.4 Emergencies

In an emergency affecting safety of persons or property, the Contractor shall act, at the Contractor’s discretion, to
prevent threatened damage, injury, or loss. Additional compensation or extension of time claimed by the Contractor on
account of an emergency shall be determined as provided in Article 15 and Article 7.

ARTICLE 11 INSURANCE AND BONDS
§ 11.1 Contractor's Insurance and Bonds o
§ 11.1.1 The Contractor shall purchase and maintain insurance of the types and limits of liability, containing the
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cndorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract
Documents. The Contractor shall purchase and maintain the required insurance from an insurance company or insurance
companies lawfully authorized to issue insurance in the jurisdiction where the Project is located. The Owner, Architect,
and Architect’s consultants shall be named as additional insureds under the Contractor’s commercial general liability
policy or as otherwise described in the Contract Documents,

§ 11.'!.2 The Conn‘ftctor shall provide surety bonds of the types, for such penal sums, and subject to such terms and
conditions as required by the Contract Documents. The Contractor shall purchase and maintain the required bonds from
a company or companies lawfully authorized to issue surety bonds in the jurisdiction where the Project is located.

§ 11.1.§ Upon.tl}e request of any person or entity appearing to be a potential beneficiary of bonds covering payment of
obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a
copy to be furnished.

§ 11.1.4 Notice of Cancellation or Expiration of Contractor's Required Insurance. Within three (3) business days of the date
the Contractor becomes aware of an impending or actual cancellation or expiration of any insurance required by the
Contract Documents, the Contractor shall provide notice to the Owner of such impending or actual cancellation or
expiration. Upon receipt of notice from the Contractor, the Owner shall, unless the lapse in coverage arises from an act
or omission of the Owner, have the right to stop the Work until the lapse in coverage has been cured by the procurement
of replacement coverage by the Contractor. The furnishing of notice by the Contractor shall not relieve the Contractor of
any contractual obligation to provide any required coverage.

§ 11.2 Owner’s Insurance

§ 11.2.1 The Owner shall purchase and maintain insurance of the types and limits of liability, containing the
endorsements, and subject to the terms and conditions, as described in the Agreement or elsewhere in the Contract
Documents. The Owner shall purchase and maintain the required insurance from an insurance company or insurance
companies lawfully authorized to issue insurance in the jurisdiction where the Project is located.

§ 11.2.2 Failure to Purchase Required Property Insurance. If the Owner fails to purchase and maintain the required
property insurance, with all of the coverages and in the amounts described in the Agreement or elsewhere in the
Contract Documents, the Owner shall inform the Contractor in writing prior to commencement of the Work. Upon
receipt of notice from the Owner, the Contractor may delay commencement of the Work and may obtain insurance that
will protect the interests of the Contractor, Subcontractors, and Sub-Subcontractors in the Work. When the failure to
provide coverage has been cured or resolved, the Contract Sum and Contract Time shall be equitably adjusted. In the
event the Owner fails to procure coverage, the Owner waives all rights against the Contractor, Subcontractors, and Sub-
subcontractors to the extent the loss to the Owner would have been covered by the insurance to have been procured by
the Owner. The cost of the insurance shall be charged to the Owner by a Change Order. If the Owner does not provide
written notice, and the Contractor is damaged by the failurc or neglect of the Owner to purchase or maintain the
required insurance, the Owner shall reimburse the Contractor for all reasonable costs and damages attributable thereto.

§ 11.2.3 Notice of Cancellation or Expiration of Owner's Required Property Insurance. Within three (3) business days of the
date the Owner becomes aware of an impending or actual cancellation or expiration of any property insurance required
by the Contract Documents, the Owner shall provide notice to the Contractor of such impending or actual cancellation
or expiration. Unless the lapse in coverage arises from an act or omission of the Contractor: (1) the Contractor, upon
receipt of notice from the Owner, shall have the right to stop the Work until the lapse in coverage has been cured by the
procurement of replacement coverage by either the Owner or the Contractor; (2) the Contract Time and Contract Sum
shall be equitably adjusted; and (3) the Owner waives all rights against the Contractor, Subcontractors, and Sub-
subcontractors to the extent any loss to thc Owner would have been covered by the insurance had it not expired or been
cancelled. If the Contractor purchases replacement coverage, the cost of the insurance shall be charged to the Owner by
an appropriatc Change Order. The furnishing of notice by the Owner shall not rclieve the Owner of any contractual
obligation to provide required insurance.

§ 11.3 Waivers of Subrogation

§ 11.3.1 The Owner and Conlractor waive all rights against (1) each other and any of their subcontractors, sub-
subcontractors, agents, and employcees, each of the other; (2) the Architect and Architect’s consultants; and (3) Separatc
Contractors, if any, and any of their subcontractors, sub-subcontractors, agents, and employces, for damages caused by
fire, or other causes of loss, to the extent those losses are covered by property insurance required by the Agreement or
other property insurance applicable to the Project, except such rights as they have to procecds of such insurance. The
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Owner or Contractor, as appropriate, shall require similar written waivers in favor of the individuals and cntities
identified above from the Architect, Architect’s consultants, Separate Contractors, subcontractors, and sub-
subcontractors. The policies of insurance purchased and maintained by each person or entity agreeing to waive claims
pursuant to this section 11.3.1 shall not prohibit this waiver of subrogation. This waiver of subrogation shall be effective
as to a person or entity (1) even though that person or entity would otherwise have a duty of indemnification,
contractual or otherwise, (2) even though that person or entity did not pay the insurance premium dircctly or indirectly,
or (3) whether or not the person or entity had an insurable intcrest in the damaged property.

§ 11.3.2 If during the Project construction period the Owner insures propertics, real or personal or both, at or adjacent to
!he site by property insurance under policies separate from those insuring the Project, or if after final payment property
insurance is to be provided on the completed Project through a policy or policies other than those insuring the Project
during the construction period, to the extent permissible by such policies, the Owner waives all rights in accordance
Yvith the terms of Section 11.3.1 for damages caused by fire or other causes of loss covered by this separate property
insurance.

§ 11.4 Loss of Use, Business Interruption, and Delay in Completion Insurance

The Owner, at the Owner’s option, may purchase and maintain insurance that will protect the Owner against loss of usc
of the Owner’s property, or the inability to conduct normal operations, due to fire or other causes of loss. The Owner
waives all rights of action against the Contractor and Architect for loss of use of the Owner’s property, duc to fire or
other hazards however caused.

§11.5 Adjustment and Settlement of Insured Loss

§ 11.5.1 A loss insured under the property insurance required by the Agreement shall be adjusted by the Owner as
fiduciary and made payable to the Owner as fiduciary for the insurcds, as their interests may appear, subject to
requirements of any applicable mortgagee clause and of Section 11.5.2. The Owner shall pay the Architect and
Contractor their just shares of insurance proceeds received by the Owner, and by appropriate agreements the Architect
and Contractor shall make payments to their consultants and Subcontractors in similar manner.

§ 11.5.2 Prior to settlement of an insured loss, the Owner shall notify the Contractor of the terms of the proposed
settlement as well as the proposed allocation of the insurance proceeds. The Contractor shall have 14 days from receipl
of notice to object to the proposed settlement or allocation of the proceeds. If the Contractor does not object, the Owner
shall settle the loss and the Contractor shall be bound by the settlement and allocation. Upon receipt, the Owner shall
deposit the insurance proceeds in a separate account and make the appropriate distributions. Thereafter, if no other
agreement is made or the Owner does not terminate the Contract for convenience, the Owner and Contractor shall
exccute a Change Order for reconstruction of the damaged or destroyed Work in the amount allocated for that purpose.
If the Contractor timely objects to either the terms of the proposed settiement or the allocation of the proceeds, the
Owner may proceed to scttle the insured loss, and any dispute between the Owner and Contractor arising out of the
scttlement or allocation of the proceeds shall be resolved pursuant to Article 15. Pending resolution of any dispute, the
Owner may issue a Construction Change Directive for the reconstruction of the damaged or destroyed Work.

ARTICLE 12 UNCOVERING AND CORRECTION OF WORK

§ 12.1 Uncovering of Work

§ 12.1.1 If a portion of the Work is covered contrary to the Architect’s request or to requirements specifically expressed
in the Contract Documents, it must, if requested in writing by the Architect, be uncovered for the Architect’s
examination and be replaced at the Contractor’s expense without change in the Contract Time.

§ 12.1.2 If a portion of the Work has been covered that the Architect has not specifically requested to examine prior to
its being covered, the Architect may request to see such Work and it shall be uncovered by the Contractor. If such Work
is in accordance with the Contract Documents, the Contractor shall be entitled to an cquitable adjustment to the Contract
Sum and Contract Time as may be appropriate. If such Work is not in accordance with the Contract Documents, the
costs of uncovering the Work, and the cost of correction, shall be at the Contractor’s cxpense.

§ 12.2 Correction of Work

§ 12.2.1 Before Substantial Completion

The Contractor shall promptly correct Work rejected by the Architect or failing to conform to the requirements of the

Contract Documents, discovered before Substantial Completion and whether or not fabricated, installed or completed.

Costs of correcting such rejected Work, including additional testing and inspections, the cost of uncovering and

replacement, and compensation for the Architect’s services and expenses made necessary thereby, shall be at the
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Contractor’s expense.

§ 12.2.2 After Substantial Completion

§12.2.2.1 In addition to the Contractor’s obligations under Section 3.5, if, within one year after the date of Substantial
Completion of the Work or designated portion thereof or after the date for commencement of warranties established
under Section 9.9.1, or by terms of any ap/plicable special warranty required by the Contract Documents, any of the
Work is found to be not in accordance with the requirements of the Contract Documents, the Contractor shall correct it
prqmptly after receipt of notice from the Owner to do so, unless the Owner has previously given the Contractor a
written acceptance of such condition. The Owner shall give such notice promptly after discovery of the condition.
During the one-year period for correction of Work, if the Owner fails to notify the Contractor and give the Contractor an
opportunity to make the correction, the Owner waives the rights to require correction by the Contractor and to make a
claim for breach of warranty. If the Contractor fails to correct nonconforming Work within a reasonable time during that
period after receipt of notice from the Owner or Architect, the Owner may correct it in accordance with Section 2.5.

§12.2.2.2 The one-year period for correction of Work shall be extended with respect to portions of Work first performed
after Substantial Completion by the period of time between Substantial Completion and the actual completion of that
portion of the Work.

§ 12.2.2.3 The one-year period for correction of Work shall not be extended by corrective Work performed by the
Contractor pursuant to this Section 12.2.

§ 12.2.3 The Contractor shall remove from the site portions of the Work that are not in accordance with the requirements
of the Contract Documents and are neither corrected by the Contractor nor accepted by the Owner.

§ 12.2.4 The Contractor shall bear the cost of corrccting destroyed or damaged construction of the Owner or Separate
Contractors, whether completed or partially completed, caused by the Contractor’s correction or removal of Work that
is not in accordance with the requirements of the Contract Documents. :
§ 12.2.5 Nothing contained in this Section 12.2 shall be construed to establish a period of limitation with respect (o other
obligations the Contractor has under the Contract Documents. Establishment of the one-year period for correction of
Work as described in Section 12.2.2 relates only to the specific obligation of the Contractor to correct the Work, and has
no relationship to the time within which the obligation to comply with the Contract Documents may be sought to be
enforced, nor to the time within which proceedings may be commenced to establish the Contractor’s liability with
respect to the Contractor’s obligations other than specifically to correct the Work.

§ 12.3 Acceptance of Nonconforming Work

If the Owner prefers to accept Work that is not in accordance with the requirements of the Contract Documents, the
Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be reduced as
appropriate and equitable. Such adjustment shall be effected whether or not final payment has been made.

ARTICLE 13 MISCELLANEOUS PROVISIONS

§ 13.1 Governing Law

The Contract shall be governed by the law of the place where the Project is located, excluding that jurisdiction’s choice
of law rules. If the parties have selected arbitration as the method of binding dispute resolution, the Federal Arbitration

Act shall govern Section 15.4.

§ 13.2 Successors and Assigns

§ 13.2.1 The Owner and Contractor respectively bind themselves, their partners, successors, assigns, and legal
representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as provided in
Section 13.2.2, neither party to the Contract shall assign the Contract as a whole without written consent of the other. If
either party attempts to make an assignment without such consent, that party shall nevertheless remain legally
responsible for all obligations under the Contract.

§ 13.2.2 The Owner may, without consent of the Contractor, assign the Contract to a lender providing construction
financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract Documents. The

Contractor shall execute all consents reasonably required to facilitate the assignment.
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§ 13.3 Rights and Remedies
§ 1?.3.1 Duties and obligations imposed by the Contract Documents and rights and remedies available thereunder shall
be in addition lo and not a limitation of dulies, obligations, rights, and remedies otherwise imposed or available by law.

§ 13.3.2 No action or failure to act by thc Owner, Architect, or Contractor shall constitute a waiver of a right or duty
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a
breach thereunder, except as may be specifically agreed upon in writing.

§ 13.4 Tests and Inspections

§ 13.4.1 Tests, inspections, and approvals of portions of the Work shall be made as requircd by the Contract Documents
and by applicable laws, statutes, ordinances, codes, rules, and regulations or lawful orders of public authorities. Unless
otherwise provided, the Contractor shall make arrangements for such tests, inspections, and approvals with an

independent testing laboratory or entity acceptable to the Owner, or with the appropriate public authority, and shall bear

all related costs of tests, inspections, and approvals. The Contractor shall give the Architect timely notice of when and
where tests and inspections are to be made so that the Architect may be present for such procedures. The Owner shall
bear costs of tests, inspections, or approvals that do not become requirements until after bids are received or
negotiations concluded. The Owner shall directly arrange and pay for tests, inspections, or approvals where building
codes or applicable laws or regulations so require.

§ 13.4.2 If the Architect, Owner, or public authorities having jurisdiction determine that portions of the Work require
additional testing, inspcction, or approval not included under Section 13.4.1, the Architect will, upon written
authorization from the Owner, instruct the Contractor to make arrangements for such additional testing, inspection, or
approval, by an entity acceptable to thc Owner, and the Contractor shall give timely notice to the Architect of when and
where tests and inspections are to be made so that the Architect may be present for such procedures. Such costs, except
as provided in Section 13.4.3, shall be at the Owner’s expense.

§ 13.4.3 If procedures for testing, inspection, or approval under Sections 13.4.1 and 13.4.2 reveal failure of the portions
of the Work to comply with requirements established by the Contract Documents, all costs made necessary by such
failure, including those of repeated procedurcs and compensation for the Architect’s services and expenses, shall be at
the Contractor’s expensc.

§ 13.4.4 Required certificates of testing, inspection, or approval shall, unless otherwise required by the Contract
Documents, be secured by the Contractor and promptly delivered to the Architect.

§ 13.4.5 I the Architcct is to observe tests, inspections, or approvals required by the Contract Documents, the Architect
will do so promptly and, where practicable, at the normal place of testing.

§ 13.4.6 Tests or inspections conducted pursuant to the Contract Documents shall be made promptly to avoid
unreasonable delay in the Work,

§ 13.5 Interest !
Payments due and unpaid under the Contract Documents shall bear interest from the date payment is due at the rate the
partics agree upon in writing or, in the absence thereof, at the legal rate prevailing from time to time at the place where

the Project is located.

ARTICLE 14 TERMINATION OR SUSPENSION OF THE CONTRACT

§ 14.1 Termination by the Contractor

§ 14.1.1 The Contractor may terminate the Contract if the Work is stopped for a period of 30 consecutive days through
1o act or fault of the Contractor, a Subcontractor, a Sub-subcontractor, their agents or employces, or any other persons
or entitics performing portions of the Work, for any of the following reasons:

Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be
stopped;

An act of government, such as a declaration of national emergency, that requires all Work to be stopped;
Because the Architect has not issued a Certificate for Payment and has not notificd the Contractor of the
reason for withholding certification as provided in Section 9.4.1, or because the Owner has not made
payment on a Certificate for Payment within the time stated in the Contract Documents; or

4 The Owner has failed to furnish to the Contractor reasonable evidence as required by Section 2.2.

w
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§ 14.1.2 The Contractor may terminate the Contract if, through no act or fault of the Contractor, a Subcontractor, a Sub-
subcontractor, their agents or employees, or any other persons or entities performing portions of the Work, repeated
suspensions, delays, or interruptions of the entirc Work by the Owner as described in Section 4.3, constitute in the
aggregate more than 100 percent of the total number of days scheduled for completion, or 120 days in any 365-day
period, whichever is less.

§ 14.1.3 If one of the reasons described in Section 14.1.1 or 14.1.2 exists, the Contractor may, upon seven days’ notice to
the Owner and Architect, terminate the Contract and recover from the Owner payment for Work executed, as well as
reasonablc overhead and profit on Work not exccuted, and costs incurred by reason of such termination,

§ 14.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Contractor, a
Subcontractor, a Sub-subcontractor, or their agents or employees or any other persons or entities performing portions of
the Work because the Owner has repeatedly failed to fulfill the Owner’s obligations under the Contract Documents with
respect to matters important to the progress of the Work, the Contractor may, upon seven additional days’ notice to the
Owner and the Architect, terminate the Contract and recover from the Owner as provided in Section 14.1.3.

§ 14.2 Termination by the Owner for Cause
§ 14.2.1 The Owner may terminate the Contract if the Contractor
A repeatedly refuses or fails to supply enough properly skilled workers or proper materials;
.2 fails to make payment to Subcontractors or suppliers in accordance with the respective agreemen(s
between the Contractor and the Subcontractors or Suppliers;
3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders
of a public authority; or
4 otherwise is guilty of substantial breach of a provision of the Contract Documents.

§ 14.2.2 When any of the reasons described in Section 14.2.1 exist, and upon certification by the Architect that sufficient
cause exists (o justify such action, the Owner may, without prejudice to any other rights or remedies of the Owner and
after giving the Contractor and the Contractor’s surety, if any, seven days’ notice, terminate employment of the
Contractor and may, subject to any prior rights of the surety:
J Exclude the Contractor from the site and take possession of all materials, equipment, tools, and
construction equipment and machinery thercon owned by the Contractor;
2 Accept assignment of subcontracts pursuant to Section 5.4; and
23 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written request
of the Contractor, the Owner shall furnish to the Contractor a detailed accounting of the costs incurred by
the Owner in finishing the Work.

§ 14.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 14.2.1, the Contractor shall not
be entitled to receive further payment until the Work is finished.

§ 14.2.4 If the unpaid balancc of the Contract Sum exceeds costs of finishing the Work, including compensation for the
Architect’s services and expenses made necessary thereby, and other damages incurred by the Owner and not expressly
waived, such excess shall be paid to the Contractor. If such costs and damages exceed the unpaid balance, the
Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or Owner, as the case may be,
shall be certified by the Initial Decision Maker, upon application, and this obligation for payment shall survive
termination of the Contract.

§ 14.3 Suspension by the Owner for Convenience
§ 14.3.1 The Owner may, without cause, order the Contractor in writing to suspend, delay or interrupt the Work, in
whole or in part for such period of time as the Owner may determine.

§ 14.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by suspension,
dclay, or interruption under Section 14.3.1. Adjustment of the Contract Sum shall include profit. No adjustment shall be
made to the extent

B | that performance is, was, or would have been, so suspended, delayed, or interrupted, by another cause for

which the Contractor is responsible; or
2 that an equitable adjustment is made or denied under another provision of the Contract.
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§ 14.4 Termination by the Owner for Convenience
§ 14.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause.

§ 14.4.2 Upon receipt of notice from the Owner of such termination for the Owner’s convenience, the Contractor shall
1 cease operations as directed by the Owner in the notice;
.2 take actions nccessary, or that the Owner may dircet, for the protection and preservation of the Work; and
3 except for Work directed to be performed prior to the effective date of termination stated in the notice,
terminate all cxisting subcontracts and purchasc orders and enter into no further subcontracts and
purchase orders.

§ 14.4.3 Tn case of such termination for the Owner’s convenicence, the Owner shall pay the Contractor for Work properly
executed; costs incurred by reason of the termination, including costs attributable to termination of Subcontracts; and
the termination fee, if any, set forth in the Agreement.

ARTICLE 15 CLAIMS AND DISPUTES

§ 15.1 Claims

§ 15.1.1 Definition

A Claim is a demand or asscrtion by one of the parties secking, as a matter of right, payment of money, a change in the
Contract Time, or other relief with respect to the terms of the Contract. The term “Claim” also includes other disputes
and matters in question between the Owner and Contractor arising out of or relating to the Contract. The responsibility
to substantiate Claims shall rest with the party making the Claim. This Section 15.1.1 does not require the Owner to file
a Claim in order to impose liquidated damages in accordance with the Contract Documents.

§ 15.1.2 Time Limits on Claims

The Owner and Contractor shall commence all Claims and causes of action against the other and arising out of or
related to the Contract, whether in contract, tort, breach of warranty ot otherwise, in accordance with the requirements
of the binding dispute resolution method selected in the Agreement and within the period specified by applicable law,
but in any case not more than 10 years after the date of Substantial Completion of the Work. The Owner and Contractor
waive all Claims and causes of action not commenced in accordance with this Section 15.1.2.

§ 15.1.3 Notice of Claims

§ 15.1.3.1 Claims by either the Owner or Contractor, where the condition giving rise to the Claim is first discovered
prior to expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the
other party and to the Tnitial Decision Maker with a copy sent to the Architect, if the Architect is not serving as the
Initial Decision Maker. Claims by either party under this Section 15.1.3.1 shall be initiated within 21 days after
occurrence of the event giving rise to such Claim or within 21 days after the claimant first recognizes the condition
giving rise to the Claim, whichever is later.

§ 15.1.3.2 Claims by either the Owner or Contractor, where (he condition giving rise to the Claim is first discovered after
expiration of the period for correction of the Work set forth in Section 12.2.2, shall be initiated by notice to the other
party. Tn such event, no decision by the Initial Decision Maker is required.

§ 15.1.4 Continuing Contract Performance

§ 15.1.4.1 Pending final resolution of a Claim, except as otherwise agreed in writing or as provided in Section 9.7 and
Article 14, the Contractor shall proceed diligently with performance of the Contract and the Owner shall continue to
make payments in accordance with the Contract Documents.

§ 15.1.4.2 The Contract Sum and Contract Time shall be adjusted in accordance with the Initial Decision Maker’s
decision, subject to the right of either party to proceed in accordance with this Article 15. The Architect will issue
Certificates for Payment in accordance with the decision of the Initial Decision Maker.

§ 15.1.5 Claims for Additional Cost ‘
If the Contractor wishes to make a Claim for an increase in the Contract Sum, notice as provided in Section 15.1.3 shall

be given before proceeding to execute the portion of the Work that is the subject of the Claim. Prior notice is not
required for Claims relating to an emergency endangering life or property arising under Section 10.4.

§ 15.1.6 Claims for Additional Time o o _
§ 15.1.6.1 If the Contractor wishes to make a Claim for an increase in the Contract Time, notice as provided in Section
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15.1.3 shall be given. The Contractor’s Claim shall include an estimate of cost and of probable effect of delay on
progress of the Work. In the case of a continuing delay, only one Claim is necessary.

§ 15.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented by
data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably
anticipated, and had an adverse effect on the scheduled construction.

§ 15.1.7 Waiver of Claims for Consequential Damages
The Contractor and Owner waive Claims against each other for consequential damages arising out of or relating to this
Contract. This mutual waiver includes
o | damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, business
and reputation, and for loss of management or employee productivity or of the services of such persons;
and
2 damages incurred by the Contractor for principal office expenses including the compensation of
personnel stationed there, for losses of financing, business and reputation, and for loss of profit, except
anticipated profit arising directly from the Work,

This mutual waiver is applicable, without limitation, to all consequential damages due to cither party’s termination in
accordance with Article 14. Nothing contained in this Section 15.1.7 shall be deemed to preclude assessment of
liquidated damages, when applicable, in accordance with the requirements of the Contract Documents.

§ 15.2 Initial Decision

§ 15.2.1 Claims, excluding those where the condition giving rise to the Claim is first discovered after expiration of the
period for correction of the Work set forth in Section 12.2.2 or arising under Sections 10.3, 10.4, and 11.5, shall be
referred to the Initial Decision Maker for initial decision. The Architect will serve as the Initial Decision Maker, unless
otherwise indicated in the Agreement. Except for those Claims excluded by this Section 15.2.1, an initial decision shall
be required as a condition precedent to mediation of any Claim. If an initial decision has not been rendered within 30
days after the Claim has been referred to the Initial Decision Maker, the party asserting the Claim may demand
mediation and binding dispute resolution without a decision having been rendered. Unless the Initial Decision Maker
and all affected parties agree, the Initial Decision Maker will not decide disputes between the Contractor and persons or
entities other than the Owner.

§ 15.2.2 The Initial Decision Maker will review Claims and within ten days of the receipt of a Claim take one or more of
the following actions: (1) request additional supporting data from the claimant or a response with supporting data from
the other party, (2) reject the Claim in whole or in part, (3) approve the Claim, (4) suggest a compromise, or (5) advise
the partics that the Initial Decision Maker is unable to resolve the Claim if the Initial Decision Maker lacks sufficient
information to evaluate the merits of the Claim or if the Initial Decision Maker concludes that, in the Initial Decision
Maker’s sole discretion, it would be inappropriate for the Initial Decision Maker to resolve the Claim.

§ 15.2.3 In evaluating Claims, the Initial Decision Maker may, but shall not be obligated to, consult with or seek
information from either party or from persons with special knowledge or expertise who may assist the Initial Decision
Maker in rendering a decision. The Initial Decision Maker may request the Owner to authorize retention of such persons
at the Owner’s expense.

§ 15.2.4 If the Initial Decision Maker requests a party to provide a response to a Claim or to furnish additional
supporting data, such party shall respond, within ten days after receipt of the request, and shall either (1) provide a
response on the requested supporting data, (2) advise the Initial Decision Maker when the response or supporting data
will be furnished, or (3) advise the Initial Decision Maker that no supporting data will be furnished. Upon receipt of the
response or supporting data, if any, the Initial Decision Maker will either reject or approve the Claim in whole or in
part.

§ 15.2.5 The Initial Decision Maker will render an initial decision approving or rejecting the Claim, or indicating that the
Initial Decision Maker is unable to resolve the Claim. This initial decision shall (1) be in writing; (2) state the reasons
therefor; and (3) notify the parties and the Architect, if the Architect is not serving as the Initial Decision Maker, of any
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but
subject to mediation and, if the parties fail to resolve their disputc through mediation, to binding dispute resolution.

§ 15.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 15.2.6.1.
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§ 15.2.6.1 Either party may, within 30 days from the datc of receipt of an initial decision, demand in writing that the
other party file for mediation. If such a demand is made and the party recciving the demand fails to file for mediation
within 30 days after receipt thereof, then both parties waive their rights to mediate or pursue binding dispute resolution
proceedings with respect to the initial decision.

§ 15.2.7 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, if any,
f’f the nature and amount of the Claim. If the Claim relates to a possibility of a Contractor’s default, the Owner may, but
is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy.

§ 15.2.8 If a Claim relates to or is the subject of a mechanic’s lien, the party asserting such Claim may proceed in
accordance with applicable law to comply with the lien notice or filing deadlines.

§ 15.3 Mediation

§ 15.(}.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived as
provided for in Scctions 9.10.4, 9.10.5, and 15.1.7, shall be subject to mediation as a condition precedent to binding
dispute resolution.

§ 15.3.2 The partics shall endeavor to resolve their Claims by mediation which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry
Mediation Procedures in effect on the date of the Agreement. A request for mediation shall be made in writing,
delivered to the other party to the Contract, and filed with the person or entity administering the mediation. The request
may be made concurrently with the filing of binding dispute resolution proceedings but, in such event, mediation shall
proceed in advance of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of
60 days from the date of filing, unless stayed for a longer period by agreement of the parties or court order. If an
arbitration is stayed pursuant to this Section 15.3.2, the partics may nonetheless proceed to the selection of the
arbitrator(s) and agree upon a schedule for later proceedings.

§ 15.3.3 Either party may, within 30 days from the date that mediation has been concluded without resolution of the
dispute or 60 days after mediation has been demanded without resolution of the dispute, demand in writing that the
other party file for binding dispute resolution. If sucha demand is made and the party receiving the demand fails to file
for binding dispute resolution within 60 days after receipt thereof, then both partics waive their rights to binding dispute
resolution proceedings with respect to the initial decision.

§ 15.3.4 The partics shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall be
enforceablc as scttlement agreements in any coutt having jutisdiction thercof.

§ 15.4 Arbitration

§ 15.4.1 If the partics have selected arbitration as the method for binding dispute resolution in the Agreement, any Claim
subject to, but not resolved by, mediation shall be subject to arbitration which, unless the parties mutually agree
otherwise, shall be administered by the American Arbitration Association in accordance with its Construction Industry
Arbitration Rules in effect on the date of the Agreement. The Arbitration shall be conducted in the place where the
Projcct is located, unless another location is mutually agreed upon. A demand for arbitration shall be made in writing,
delivered to the other party to the Contract, and filed with the person or entity administering the arbitration. The party
filing a notice of demand for arbitration must assert in the demand all Claims then known to that party on which
arbitration is permitted to be demanded.

§ 15.4.1.1 A demand for arbitration shall be made no earlier than concurrently with the filing of a request for mediation,
but in no event shall it be made after the date when the institution of legal or equitable proceedings based on the Claim
would be barred by the applicable statute of limitations. For statute of limitations purposes, receipt of a written demand
for arbitration by the person or entity administering the arbitration shall constitute the institution of legal or equitable

proceedings bascd on the Claim.

§ 15.4.2 The award rendered by the arbitrator or arbitrators shall be final, and judgment may be entered upon itin
accordance with applicable law in any court having jurisdiction thereof,

§ 15.4.3 The foregoing agreement (o arbitrate and other agreements to arbitrate with an additional person or entity duly
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fzox}septc.d to by parties to the Agreement, shall be specifically enforceable under applicable law in any court having
jurisdiction thereof.

§ 15.4.4 Consolidation or Joinder

§ 15.4.4.1 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either party
may consolidate an arbitration conducted under this Agreement with any other arbitration to which it is a party provided
that ( I? the arbitration agreement governing the other arbitration permits consolidation, (2) the arbitrations to be
consolidated substantially involve common questions of law or fact, and (3) the arbitrations employ materially similar
procedural rules and methods for selecting arbitrator(s).

§ 15.4.4.2 Subject to the rules of the American Arbitration Association or other applicable arbitration rules, either party
may 'mclude by joinder persons or entities substantially involved in a common question of law or fact whose presence is
required if complete relief is to be accorded in atbitration, provided that the party sought to be joined consents in writing
to such joinder, Consent to arbitration involving an additional person or entity shall not constitute consent to arbitration
of any claim, dispute or other matter in question not described in the written consent.

§ 15.'4.4.3 The Owner and 'C_ontractor grant to any person or cntity made a party to an arbitration conducted under this
Section 15.4, whether by joinder or consolidation, the same rights of joinder and consolidation as those of the Owner
and Contractor under this Agreement.
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The City of

ENGINEER]NG_ DIVIS_ION
MIDWEST CITY CURRENT PLANNING DIVISION
COMMUNITY DEVELOPMENT DEPARTMENT L

, Comprehensive Planner

BUILDING INSPECTION DIVISION
Christine Brakefield, Building Official
GIS DIVISION

Greg Hakman, GIS Coordinator

Billy Harless, Community Development Director

TO : Honorable Mayor and City Council

FROM : Billy Harless, Director

DATE : January 28, 2020

SUBJECT : Discussion and consideration of 1) appointing Charlie Hartley to the Parkland Review

Committee as Builders Advisory Board’s appointment to fill the unexpired term of Todd
Isaac, and 2) to reappoint Charlie Hartley to the Parkland Review Committee for an
additional 3 year term.

The current Builders’ Advisory Board Appointment to the Parkland Review Committee is Todd Isaac. His
three-year term expires May 26, 2020. The Parkland Review Committee meets on-call as needed. Mr. Isaac
has not attended a Parkland Review Committee meeting since September 25, 2017. As this committee meets
on-call, it is sometimes difficult to ensure a quorum.

Staff contacted Charlie Hartley, who is currently a member of the Builders” Advisory Board and asked if he
would be interested in filling the unexpired term of Todd Isaac. Mr. Hartley stated that he would be willing.
Since this term will expire on 05/06/20, staff requests that Mr. Hartley also be appointed for an additional 3-
year term.

This committee was established in the City Charter and is an authorized decision-maker for the
implementation of Section 38-51. - Parks and open space dedication. The members are appointed by various
City Boards/Commissions with the exception of one Mayor Appointee that serves a three-year term.

Current members are:

*Carolyn Burkes (Mayor’s Appointment/3-year terms) term ends 04-09-19
*Casey Hurt (Parks and Recreation Board Appointment) term ends 03-26-20
*Todd Isaac (Builder’s Board Appointment) term ends 05-23-20

*Jess Huskey (Planning Commission Appointment) term ends 08-08-20
*Grace Sullivan (Tree Board Appointment) term ends 03-26-19

Action is at the discretion of Mayor and Council.

Billy Harless, AICP

Community Development Director
KG

100 N. Midwest Boulevard e Midwest City, Oklahoma 73110
Engineering Division (405) 739-1220 e FAX (405) 739-1399 « TDD (405) 739-1359
An Equal Opportunity Employer



Midwest City Fire Department
J— 8201 E. Reno Avenue
MIDWEST CITY Midwest City, OK 73110

Where the Spirit Flies High Office 405.739.1340

Fax 405.739.1384

MEMO

To: Honorable Mayor and City Council

From: Bert Norton, Fire Chief

Date: January 28, 2020

Subject: Discussion and consideration of declaring 41 sets of Self Contained Breathing

Apparatus (SCBA), 7 hazmat SCBA, 89 masks, 68 cylinders, and 31 bottles, as
surplus and authorizing disposal by public auction, sealed bid or other means as
necessary.

Staff respectfully requests that the Council declare as surplus 41 sets of Self Contained Breathing
Apparatus and Cylinders (SCBA). The SCBA’s and cylinders no longer have any operational
value to the Fire Department as the department has replaced them, through the combination of
funds from a FEMA grant as well as the GO Bond. The full list of items to surplus are below and
the working SCBA'’s are considered “fair’ condition, and usable until the day they were pulled out
of service. The nonworking units are for parts only.

We have the following list of SCBA units and cylinders for surplus:
- (41) Panther SCBA both working and not working
- (7) Warrior hazmat SCBA

- (89) masks ranging from S, M, L

- (63) 30 minute cylinders Exp. 2021

- (5) 30 minute cylinders Exp. 2022

- (14) 30 minute bottles Exp. 2025

- (5) 60 minute bottles Exp. 2021

- (1) 60 minute bottle Exp. 2025

- (3) 60 minute bottles Exp. 2027

- (4) 45 minute bottles Exp. 2024

- (4) 45 minute bottles Exp. 2025

— N —

Staff recommends approval.

= A
L2 F /V

Bert Norton
Fire Chief

Midwest City Fire Department
We exist to reduce risk, provide emergency assistance, and add value to our community.
www.midwestcityok.org



.*‘.\MDWEST CITY

Where the Spirit Flies High

( DISCUSSION ITEMS >—

* K K k k Kk kK ok & kK Kk ok kR kK K



The City of

ENGINEERING DIVISION

MIDWEST CITY CURRENT PLANNING DIVISION
COMMUNITY DEVELOPMENT DEPARTMENT COMPREHEGIVE P ANTas

Petya Stefanoff, Comprehensive Planner
BUILDING INSPECTION DIVISION
Christine Brakefield, Building Official

GIS DIVISION

Billy Harless, Community Development Director el TS Dt
TO: Honorable Mayor and City Council
FROM: Billy Harless, Community Development Director
DATE: January 28, 2020

SUBJECT: (PC -2037) Public hearing with discussion and consideration of approval
of a resolution for a Special Use Permit to allow the use of Eating
Establishment: Sit-Down, Alcoholic Beverages Permitted in the C-3,
Community Commercial district, for the property described as a part of the
NE/4 of Section 4 T11N, R2W, located at 307 S. Air Depot Blvd.

Executive Summary: 307 S. Air Depot Blvd. is currently zoned C-3, Community
Commercial and is the location of Open Flame Coffee Company and Roastery. The
applicant is proposing to sell beer, wine and specialty drinks within the restaurant which
requires a Special Use Permit application. If approved the hours of operation will also
change to the following schedule: Sunday - 7am to 10 pm, Monday through Thursday —
6am to 10 pm, Friday — 6am to midnight and Saturday — 7am to midnight. A Site Plan
was not required with this application as the building is existing. Notice was sent to all
property owners within 300 feet of the area of request. Prior to the Planning Commission
meeting, one citizen expressed concerns about the Special Use Permit. The citizen also
attended the Planning Commission meeting and expressed his concerns. Action is at the
discretion of the Planning Commission and City Council

DATES OF
HEARINGS:

Planning Commission —
January 7, 2020

City Council — January 28,
2020

COUNCIL WARD:
Ward 4, Sean Reed

OWNER/APPLICANT:
Soundcrest Properties
LLC, Daryl Ljunghammar

PROPOSED USE:
Eating Establishment: Sit-
Down, Alcoholic
Beverages Permitted
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DEVELOPMENT PROPOSED BY COMPREHENSIVE PLAN:
Area of Request — OR, Office Retail

North, South and East — OR, Office Retail

West — LDR , Low Density Residential

ZONING DISTRICTS:

Area of Request — C-3, Community Commercial

North — C-3, Community Commercial

East — C-3, Community Commercial with a Special Use Permit
South — C-4, General Commercial

West — R-6, Single Family Detached Residential

LAND USE:

Area of Request — Open Flame Coffee Company and Roastery
North — Chiu Wu Chinese Food

South — Happy Times Day Care

East — Hunan Express Restaurant

West — single family residences

COMPREHENSIVE PLAN CITATION:

Office/Retail Land Use

Retail land uses areas are intended to provide for a variety of retail trade, personal, and
business services and establishments. Retail establishments generally require greater
visibility than do other types of non-residential land uses (e.g., office, commercial).

Office uses include professional offices for lawyers, doctors, realtors, and other
professionals. Office land uses are generally appropriate in all other non-residential areas
of the City. Office development should be compatible with any adjacent residential area.

MUNICIPAL CODE CITATION:

2.20 Community Commercial

2.20.1. General Description

This commercial district is intended for the conduct of business activity which is located
at the edge of residential areas but which serves a larger trade area than the immediately
surrounding residential neighborhoods.

Business uses will most often be found in a wide variety of commercial structures,
normally on individual sites with separate ingress, egress, and parking. Because of the
varied uses permitted, it is important to be separated as much as possible visually and
physically from any nearby residential areas and to limit the harmful effects of increased
traffic, noise, and general nonresidential activity which will be generated.

Traffic generated by the uses permitted shall be primarily passenger vehicles and only
those trucks and commercial vehicles required for stocking and delivery of retail goods.

7.6. Special Use Permit

7.6.1. Special Use Permit

The uses listed under the various districts as special use permits are so classified because
they more intensely dominate the area in which they are located than do other uses
permitted in the district.
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(A) Consideration for compatibility

With consideration given to the setting, physical features, compatibility with
surrounding land uses, traffic, and aesthetics, certain uses may locate in an area
where they will be compatible with existing or planned land uses.

(B) Review and approval

The Planning Commission shall review each case on its own merit, apply the criteria
established herein, and recommend either approval or denial of the special use permit
to the City Council. Following the Planning Commission’s recommendation, the City
Council shall review each case on its own merit, apply the criteria established herein,
and, if appropriate, authorize said use by granting a special use permit.

(C) Use identified by individual zoning district

If a special use permit is granted it shall be for all the uses permitted in the specified
district plus the special use permit requested.

7.6.3 Criteria for Special Use Permit Approval
(A) Special use permit criteria

The City Council shall use the following criteria to evaluate a special use permit:

1) Whether the proposed use shall be in harmony with the policies of the
comprehensive plan.

2) Whether the proposed use shall be in harmony with the general purpose and
intent of the applicable zoning district regulations.

3) Whether the proposed use shall not adversely affect the use of neighboring
properties.

4) Whether the proposed use shall not generate pedestrian and vehicular traffic
that is hazardous or in conflict with the existing and anticipated traffic in the
neighborhood.

5) Whether utility, drainage, parking, loading, signs, lighting access and other
necessary public facilities to serve the proposed use shall meet the adopted
codes of the city.

NOTIFICATION:
1. Written notice was mailed to owners of real property within 300 feet of the
exterior boundaries of the subject property.

HISTORY:
1. This area was zoned C-3, with the adoption of the 1985 Zoning Map and remains
so designated on the 2010 Zoning Map.
2. The Planning Commission recommended approval of this item January 7, 2020.

STAFF COMMENTS:

Fire Marshal’s Comments:

The property is required to meet and maintain the requirements of Midwest City
Ordinances Section 15.

Planning Division:
As noted in the Executive Summary, this Special Use Permit is required as the applicant
is proposing to sell alcoholic beverages within an existing restaurant.

As of this writing, staff has received comments from one individual protesting this
rezoning request, but no written notices of protest.
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The proposed use is classified within the Midwest City Zoning Ordinance as Eating
Establishments: Sit-Down, Alcoholic Beverages Permitted. This category states that on-
premise consumption of alcohol is accessory to the restaurant operation.

As mentioned above, criteria for special use permit approval is outlined in 7.6.3. of the
Midwest City Zoning Ordinance. Below are staff’s opinions as to how this application
meets or does not meet the required criteria:

1. The Comprehensive Plan states that one of the three basic targets of economic
development programming retaining and increasing the viability of existing local
businesses. Allowing this Special Use Permit will allow this existing business to
continue to operate at the same or greater level than it has in the past which is
consistent with the targets of the Comprehensive Plan.

2. The proposed use is in harmony with the general purpose and intent of the C-3
zoning district regulations as it is located in a commercial area and mostly
surrounded by commercial uses.

3. The proposed use is not likely to adversely affect the neighboring properties. The
applicant will be required to adhere to all laws regarding serving alcoholic
beverages to patrons.

4. Staff does not believe that the proposed use will generate pedestrian and vehicular
traffic that is hazardous or in conflict with the existing and anticipated traffic in the
neighborhood. The area of request is already zoned C-3 and the traffic generated
from this use would likely not change much from the existing daily traffic.

5. Utility, drainage, parking, loading, signs, lighting access and other necessary public
facilities are all existing and will not be affected by this proposed use.

The Planning Commission voted to recommend approval at their January 7, 2020
meeting. Action is at the discretion of the City Council.

Action Required: Approve or reject the resolution for a Special Use Permit for the
property as noted herein, subject to the staff comments and recommendations as found in
the January 28, 2020 agenda packet and made a part of PC- 2037 file.

Billy Harless, AICP
Community Development Director
KG
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From: Darryl Ljunghammar <dljunghammar@gmail.com>
To: Kellie Gilles <KGilles@midwestcityok.org>

Date: 12/16/2019 10:28 AM

Subject: Re: Special Use Permit Application

Hi Kellie,

In addition to what we already serve we plan to add beer, wine and classic
cocktails.

The new hours would be:

Sunday 7am to 10pm

Mon - Thurs 6am to 10pm
Friday 6am to 12 midnight.
Saturday 7am to 12 midnight

Let me know if there is any issues because | can adjust hours if needed.
Thanks,
Daryl

On Mon, Dec 16, 2019 at 9:45 AM Kellie Gilles <KGi